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1 CONFIDENTIAL -- UNDER SEAL 

2 (Discussion off Che record.) 

3 MR. GENDRON: Before we go back on 

4 video, I just wanted to point out that exhibit 

5 11400 which was marked earlier is identical to a 

6 deposition exhibit 10001 dated April 9, 1998 over 

7 Mr. Betz's stamp. Thank you. 

8 THE VIDEOGRAPHER: Stand by, please. 

9 Returning to the record at 1339 from 1159, the 

10 beginning of tape number 2. 

11 BY MR. JOHN ANGELOS: 

12 Q. Mr. Tisch, let me show you what I’ve 

13 marked as Plaintiff's exhibit 11401. 

14 (Whereupon, Tisch Deposition 

15 Exhibit No. 11401, memo from Yellen to Cramer, 

16 dated September 15, 1964, marked.) 

17 MR. JOHN ANGELOS: Mr. Gendron, I was 

18 able to get a few copies made during the break. 

19 MR. GENDRON: Thank you, Mr. Angelos. 

20 Q. And let me -- do you see that document 

21 in front of you, sir? 
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2 A. Yes. 

3 Q. Let me, first of all, let's identify 

4 it. It's from the General Office at the P. 

5 Loxillard Company, dated September 15, 1964. Do 

6 you see that, sir? 

7 A. Yes, I do. 

3 Q. Okay. And I just want to go down to 

9 the paragraph on the front page you're looking 

10 at, and it says "Let me start with Kent:". And 

11 this is a memo to M. J. Cramer, President and CEO 

12 of Lorillard, from an M. Yellen. Do you see 

13 that, sir? 

14 A. Yes, I do. 

15 Q. Who is M. Yellen, if you know? 

16 A. M. Yellen I believe is Manny Yellen who 

17 I think in 1968 was president of Loxillard, the 

18 Lorillard Company. 

19 Q. Okay. That wag when at least the Tisch 

20 family obtained majority ownership of Lorillard 

21 company; is that correct? 
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2 A. I think that’s a mischaracterization of 

3 it. 1 think Loews Theaters, Incorporated 

4 acquired the company and the Tisch family had a 

5 significant holding of the stock of Loews 

6 Theaters, Incorporated. 

7 <2. Was that a majority holding of the 

8 stock at that time, sir? 

9 A. No, I do not believe it was. 

10 Q. Let me go down and if you could see on 

11 the first page where it says "Let me start with 

12 Kent: 11 , can you read the first sentence there 

13 that follows that, sir? 

14 A. Yes, I can. 

15 Q. Can you read it out loud for the 

16 record, please? 

17 A. I'm sorry. I thought it was a 

18 question. 

19 "As all of us are aware, Kent was 

20 marketed as a 'safer' cigarette for the smoker 

21 who was concerned about smoking and health." 
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2 Q. Let me ask you directly to your 

3 involvement with the Kent Golden Lite campaign, 

4 was it your understanding from the results from 

5 certain quantitative and qualitative analysis by 

6 marketing individuals that Kent Golden Lites was 

7 also being marketed as a safer cigarette? 

Q A. No. It was not my understanding that I 

9 can recall. 

10 Q. Okay. When you were CEO of Lorillard 

11 from 1989 to 1995 were you aware of this 

12 particular document, sir? 

13 A. I don't believe I was, no. 

14 Q. Okay. Were you -- 

15 MR. WACHTELL: You’re referring to this 

16 1964 document. 

17 Q. The one we're looking at, yes. Were 

18 you aware that Lorillard had marketed Kent as a 

19 safer cigarette when you were CEO from 1989 to 

20 1995? 

21 MR. GENDRON: Objection, 
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2 MR. WACHTELL: The question is 

3 ambiguous. 

4 MR. GENDRON: It also misstates the 

5 record. It did not market the cigarette from 

6 1969 to 1995 as a safer cigarette. This document 

7 is dated 1964. 

8 MR. WACHTELL: No. But my problem with 

9 the question is, quote, when you were CEO from 

10 1989 to 1995. Is that supposed to modify his 

11 awareness or the time when the marketing is 

12 taking place? That’s the ambiguity in the 

13 question if you look at the screen. I can't tell 

14 what your question is. 

15 Q. Let me repeat my question for you, Mr. 

16 Tisch. When you were CEO of Lorillard from 1989 

17 to 1995 were you aware that Mr. Yellen 

18 represented to the CEO of Lorillard Company that 

19 Kent was being marketed as a safer cigarette as 

20 of the date of this memoranda? 

21 MR. WACHTELL: That misstates the 
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CONFIDENTIAL -- UNDER SEAL 
record and lacks foundation. What Mr, Yellen is 
saying in his memorandum, if you read it, 30 
years prior to the time that Mr. Tisch was CEO, 
is that 10 years before that, in his view, 
something had happened. 

A. The key issue is probably the next 
sentence, which I think gave consumers the sense 
that there was a safety factor in Kent, and that 
was the Reader's Digest article in 1956. 

Q. And what did Lorillard do in response 
as far as marketing is concerned to that Reader's 
Digest article? 

MR, WACHTELL: if you know. 

MR. GENDRON: If you know. 

A. I don't know. 

Q. Okay. Can you go ahead and -- let's go 
ahead and read the sentence and let me ask you 
some questions about it. Can you go ahead and 
start in 1956 where you indicated, sir? 

MR. WACHTELL: May I make a 
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2 suggestion? This is a document that you haven't 

3 established this witness ever saw. If anything, 

4 he said he hadn’t seen it. If you want to ask 

5 him a question about a particular sentence, I 

6 think the appropriate procedure is for you to 

7 read the sentence and then pose your question. I 

8 don't think it is appropriate to ask the witness 

9 to be reading out loud a document he has nothing 

10 to do with. 

11 Q. Could you read the sentence for me, 

12 sir? I respect your counsel's objection. 

13 MR. WACHTELL: I’m going to direct him 

14 not to. If you want to read a sentence out of 

15 the document and ask him a question about it, 

16 that is your prerogative. He isn't here to sit 

17 and read documents out loud. 

18 Q. Let me read this to you, sir. "In 1956 

19 when an innocent" -- based upon, what your counsel 

20 has asked, directed you not to answer, let me do 

21 this. 
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2 "In 1956 when an innocent third party" 

3 -- and in parentheses it says -- "(Reader's 

4 Digest) created an awareness to the consumer that 

5 Kent was the 'safest 1 " -- and that's a 

6 quote/unquote, safest -- "of all popular filter 

7 cigarettes, Lorillard exploited this advantage so 

8 that within a short period of two years the Kent 

9 volume grew from less than four billion 

10 cigarettes to thirty-eight billion annually." 

11 My question is when you were CEO from 

12 1989 to 1995 were you aware of the expansion of 

13 the Kent cigarette market at that time and the 

14 purposes or the reasons why it expanded, it had 

15 grown to such large numbers? 

16 MR. GENDRON: Objection. 

17 MR. WACHTELL: "At that time" referring 

18 back to a period 40 years earlier? 

19 MR, JOHN ANGELOS: That’s correct. 

20 MR. WACHTELL; The question is 

21 compound. Because you asked him are you aware 
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CONFIDENTIAL -- UNDER SEAL 
and the reasons. Do you want to split it up? 

MR. GENDRON: Same objections. 

MR. WACHTELL: Are you aware it 
expanded and the reasons is a compound question. 

A. I'm aware that the brand increased in 
volume from a very low base to something in the 
magnitude of the 30 to 40 billion unit range in a 
relatively short period of time in the 19, in the 
late 1 50s. And I believe I was aware that the 
reason was principally the Reader'3 Digest 
article characterizing Kent as having the most 
effective filtration system of all major brands 
of cigarettes. 

Q. Was there a particular filtration 
system, a common name, that you folks used or 
Lori Hard used during that period of time to 
describe that filter system in that cigarette? 

MR. WACHTELL: Well, it wasn't "you 
folks." I mean, he didn't have anything to do 
with Lorillard in the 1950s. So do you want to 
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2 rephrase the question, please? 

3 Q. Let me ask it to you this way, sir. 

4 Was there a particular filtration system that 

5 Lorillard used during that period of time used to 

6 describe that, the filter for that particular 

7 Kent cigarette? 

8 A. I believe that was the micronite 

9 filter. 

10 Q- Okay. 

11 A. Either the first or maybe a -- might 

12 have been, the first of the micronite filters. 

13 Q. Okay. How long did Lorillard have the 

14 Kent micronite, pardon me, the micronite filter 

15 on the Kent cigarettes? For how many years? Do 

16 you know? 

17 A. I don’t know. I don't know exactly. 

18 Q. Okay. Did there come a time when that 

19 filter was changed, to your knowledge? 

20 MR. GENDRON: Objection. Foundation. 

21 A. I'm sure it was changed. I'm not sure 
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2 if the filter was changed but I'm sure -- yes, I 

3 believe the filter was changed. 

4 Q. Okay. Do you know when that occurred, 

5 sir? 

6 A. Not precisely. 

7 Q, Okay. Did there come a time when the 

8 sales of the Kent, these Kent King cigarettes 

9 began to decrease after the, let's say after 

10 1964? 

11 A. Yes. 

12 Q. Okay. And in fact, that, as we 

13 discussed earlier, led to your, at least the 

14 creation or marketing of a similar Kent product, 

15 Kent Golden Lites; is that a fair 

16 characterization? 

17 MR. WACHTELL: I object to it because 1 

18 don't think it's a fair chai acterization. What 

19 do you mean by similar? 

20 MR. JOHN ANGELOS: I'm asking your 

21 witness the question, sir. 
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2 A. I'm not sure that it’s a fair 

3 characterization. If I remember correctly, the 

4 history of the Kent brand was that it went up 

5 from a very low base to its high base in the 

6 period of a couple of years and then had been 

7 declining relatively consistently ever since, and 

8 I presume that it’s been declining since 1956. 

9 Q. When you -- let's turn our attention to 

10 the period between 1972 and 1975 when you were in 

11 the marketing division, you gave us a little 

12 quote before called, I think you said 

13 self-cannibalization in the context that the Kent 

14 Golden Lites would be taking some customers away 

15 from the Kent King size brand. Is that fair to 

16 say? 

17 A. Yes. From the Kent non Golden Lites 

18 brand, because there was king size, there was 

19 box, there was regular size and there was I 

20 believe hundred millimeter at that point. 

21 Q. Okay. With the recognition that the 


Al Betz & Associates, Inc. (410) 752-1733 


http://legacy.library.ucsf.eSK»tliiGiyekb|fl^EUaO^|aw#.industrydocuments.ucsf.edu/docs/phgl0001 


94676323 




110 
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2 Kent, let's just say the Kent brand, not the Kent 

3 Golden Lite brand, did you attempt to open up any 

4 new marketing or advertising avenues for the 

5 Kent, let's just say Kent kings for an example in 

6 this question, with the belief because you were 

7 losing some of the brand -- let me strike all 

8 that and clean it up a little bit. 

9 In the early '70s did you open up a new 

10 advertising campaign for Kent Kings between 1972 

11 and 197.5? 

12 MR. WACHTELL; Who is "you" in that 

13 question? 

14 Q. In the marketing division. 

15 MR. WACHTELL: If you know. 

16 A. I think the change in advertising, if I 

17 remember correctly, really came as a result of 

18 the removal of television from broadcast media. 

19 Q. Okay. 

20 A. But I -- you know, I was, that was, 

21 what, early -- I think that was January of '12, 
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2 if I remember correctly, and I was not yet in the 

3 marketing department at that point. But Kent 1 s 

4 campaign, I believe, was relatively consistent 

5 through the time I was there in '71 to '75 or '72 

6 to '75. 

7 MR. WACHTELL: Andy, you said the 

8 removal of television from broadcast media. I 

9 assume that was the removal of cigarettes. 


10 

A. 

The removal of cigarettes from 

11 

broadcast 

media■ 

12 

0. 

Okay, Let me show you a document. 

13 

we’ll have this marked as Plaintiff's exhibit 

14 

11402 . 


15 

A. 

Do you want this back? 

16 

Q. 

Right here, sir. 

17 

A. 

All right. 

18 

19 

(Whereupon, Tisch Deposition 

Exhibit No. 11402, memo from Tisch to Mau, dated 

20 

August 31, 

1973, marked. ) 

21 

Q. 

Sir, this is a document dated August 
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2 31, 1973 on Lorillard stationery, and it is to 

3 Mr. T. H. Mau, I believe that's how it's 

4 pronounced — 

5 A. That’s pronounced correctly. 

6 Q. -- M A 0. Okay. And it's from an A, 

7 H. Tisch, Is that you, the A. H. Tisch listed 

8 here, sir? 


9 

A. 

Yes. 



10 

Q- 

Okay. 

And who is Mr. T. H. 

Mau? 

11 

A. 

T. H. 

Mau was a group brand 

manager. 

12 

I'm trying to remember. If I can look at this 

13 

can tell 

you. 



14 

Q- 

Please 

, it’s 


15 

A. 

Okay. 

Yeah. 1 reported to 

Mr. John 


16 Howley, who is referenced on the second page as a 

17 carbon copy, and then John. Howley reported to Tom 

18 Mau as the group brand manager. 

19 Q. Okay. 

20 A. I was probably an assistant brand 

21 manager or marketing assistant at that point. 
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2 Q. Okay. So I'm clear, was Mr. Mau a 

3 supervisor of yours at that time? 

4 A. He supervised the person that 

5 supervised me. 

6 Q. Okay. And who was the person that 

7 supervised you? 

8 A. Mr. Howley. 

9 Q. Okay. What involvement did you, as we 

10 look at this memorandum here, did you have with 

11 the Newport advertising and marketing campaign? 

12 A. Very little. 

13 Q. Okay. What involvement did you have 

14 with the, an advertising, marketing -- what 

15 involvement did you have with the media plan for 

16 the Kent cigarettes that are referenced here in 

17 this memo? 

18 A. That was part of the marketing mix over 

19 which the brand management department had 

20 authority and responsibility. 

21 Q. Okay. What was your involvement with 
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2 this media plan here, sir? 

3 A. I'm not following what -- I'm not 

4 following your question. 

5 Q, Okay. At least a reference as you have 

6 written here, it says the Kent Black Media Plan. 

7 Can. you explain what the purpose of this 

8 memorandum is? 

9 A. I think the purpose of this memorandum, 

10 trying to go back, I don't recall this memorandum 

11 per se, but I believe this was delineating the 

12 media plan in the Black publications that were 

13 going to be carrying Kent advertising. 

14 Q. Okay. To your knowledge, before were 

15 these Black media plans or these magazines listed 

16 here carrying Kent advertising before this date 

17 of August 31st, 1973? 

18 A. Yes, I believe they were. 

19 Q. Okay. And when you state, and I'm just 

20 going to quote, "I have put together what I feel 

21 is a substantial Media Plan for Kent while giving 
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CONFIDENTIAL -- UNDER SEAL 
Newport ’adequate' exposure in the Black consumer 
market." what was your involvement in providing 
certain exposure for Newport as you state in this 
memo? 

A. I don’t recall. 

Q. Okay. Were you working on a Newport 
campaign specifically durir.-, this time period, 
sir? 

A. No, I was not. 

Q, Okay. 

A. But one thing I will tell you that we 
tried to do is you got, you negotiated a full 
contract with a publication or a group of 
publications for the company, and there were 
significant savings for more insertions, so it 
was entirely conceivable, for instance, that 
there was a big rate break in Ebony for putting 
12 insertions into Ebony, one a month, as opposed 
to just putting nine insertions in. And 
oftentimes, if I remember correctly, the cost of 


I 
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1 CONFIDENTIAL -- UNDER SEAL 

2 putting 12 insertions in could be less than the 

3 cost of putting nine in. So the rate breaks were 

4 that significant. So what we tried to do was to 

5 come up with a list of publications that the 

6 entire company would use versus any one brand. 

7 Q. Did you personally in August 31, 1973 

8 negotiate these costs and prices for the 

9 insertion in the magazines, the advertisements in 


10 

these magazines? 

11 

A. 

Did I personally negotiate these? 

12 

Q. 

Yes, sir. 

13 

A. 

No. 

14 

Q. 

Who did? 

15 

A. 

We had a media department that would do 

16 

the negotiations. 

17 

Q- 

Okay. So at least the facts and 

ia 

figures 

as you have listed here under Kent, 

19 

Newport 

and the cost figures, those were obtained 

20 

from the 

media department; is that fair to say? 

21 

A. 

I believe so either from the Lorillard 
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2 media department or from the advertising agency 

3 media department. 

4 Q. Okay. So what was your role, did you 

5 have any role in selecting these specific 

6 magazines for these advertisements for Kent? 

7 A, Did I make the decision as to which? 

S I'm not following your question. 


9 

Q. 

Who selected 

to choose these particular 

10 

magazines 

to put these 

Kent 

advertisements in? 

11 


MR. WACHTELL: 

At 

that time? 

12 


MR. JOHN ANGELOSi 

Yes, sir. 


13 A. I would presume it would either be.the 

14 Lorillard media department or the advertising 

15 agency media department. 

16 Q. Okay. And so can you describe to me 

17 what was your direct role in this Kent Black 

13 Media Plan at this time in August 31st, 1973? 

19 A. I can't -- 

20 MR. GENDRON: Objection. 

21 Mischaracterizes earlier testimony. 
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2 A. I can't describe to you what my 

3 specific role is because I don't really remember 

4 having written this memo — 

5 Q. Okay. 

6 A. --or having done much in this beyond 

7 what obviously appears to me to be my reporting 

8 of it. But I can't characterize exactly what I 

9 did because I just don't remember. 

10 Q. Okay, What was your precise job title 

'll on August 3lst, 1973 when you were in the 

12 marketing department? 

13 A. Either brand manager or assistant brand 

14 manager. 

15 Q. Okay. 

16 A. No, it was not brand manager at that 

17 point. So it was likely assistant brand manager. 

18 Q. Okay. And were you the assistant brand 

19 manager of Kent at that time? 

20 A. I believe I was. 

21 Q. Okay. Were you assistant brand manager 
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2 of Newport at that time? 

3 A. No. 

4 Q. Who was the assistant brand manager of 

5 Newport at that time? 

6 A. 1 don't even know that Newport had an 

7 assistant brand manager at that time. 

8 Q. Do you know when the Newport product 

9 was first introduced to the general public? 

10 A. i believe it was first introduced in 

11 the 1950s. 

12 Q. Okay. And when it was introduced in 

13 that time period in the 1950s was it at least 

14 similar that it was a king size cigarette and a 

15 menthol cigarette? 

16 A. It was certainly a menthol cigarette. 

17 I believe it was primarily king size. I'm not 

18 sure what other packings, what other lengths it 

19 was available in when it was first introduced. 

20 Q. Okay. Let me turn your attention under 

21 where you have Ebony magazine, still on the front 


Al Betz & Associates, Inc. (410) 752-1733 


http://legacy.library.ucsf.e(3l!iytid/ekt|0^a0jQ!ipel^.industrydocuments.ucsf.edu/docs/phgl0001 


94676333 



120 


1 CONFIDENTIAL -- UNDER SEAL 

2 page, sir, and there's some discussion about the 

3 publication, the numbers, who reads the 

4 magazine. Let me ask you a question. It says, 

5 "We feel this publication is right on target to 

6 our potential Kent smoker." Who is the potential 

7 Kent smoker that you're addressing in that 

S statement, sir? 

9 A. I think it says it in a couple of 

10 sentences above there where it says 35 to 49 age 

11 group, both male and female, with a skew towards 

12 female. 

13 Q. To your recollection, back in August 

14 31st, 1973, was Ebony magazine a magazine that 

15 was predominantly read by African-Americans? 

16 A, Yes. 

17 Q. Okay. And without going through it 

18 all, but you also mentioned Jett, Essence, Black 

19 Sports, Encore, Contact, Black Enterprises and 

20 Dawn with something called Supplement 

21 afterwards. Was it also your understanding that 


Al Betz & Associates, Inc. (410) 752-1733 


http://legacy.library.ucsf.ed8jfliflfctotec(QtT|affl0')(pd^v.industrydocuments.ucsf.edu/docs/phgl0001 


9H676334 



121 
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2 these magazines were predominantly read by 

3 African-Americans at that time, sir? 

4 A. ^es. 

5 Q. Okay. 

6 A. Now, I should also add that we also had 

7 an Hispanic media plan, we had magazines that 

B were targeted to men, I believe we advertised in 
9 Playboy and Sports Illustrated, and Outdoor Life 

10 and a number of men's oriented magazines, we had 

11 magazines that were oriented towards women. We 

12 were advertising in the Seven Sisters. So we 

13 were advertising in TV Guide and broad-based 

14 magazines. So, you know, Kent was a very widely 

15 advertised brand at the time. 

16 Q. Okay. 

17 A. We also advertised in newspapers across 

13 the country, we advertised in Sunday 

19 supplements. So I’m not sure what, what's so 

20 unique about this. 

21 Q. I'm not saying there's anything unique 
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CONFIDENTIAL — UNDER SEAL 
about it at all, sir. It appears to me you've 
advertised the Kent product in almost every 
cross-section, different publication, in the 
United States. Is that a fair statement? 

A. In a significant number. I wouldn't 
say every, but in a lot of publications. 

Q. When you were CEO in 1989 through 1995, 
is there or was there a particular brand that was 
your sales leader during that entire period of 
time? 

A. Yes. 

Q. What was that brand, sir? 

A. Newport. 

Q. Okay. And is that Newport product that 
was the sales leader through the entire 1989 to 
1995 period similar to the Newport product that 
was from August 31st , 1973 in the sense that it 
was a king size cigarette and a menthol 
cigarette? 

A. Menthol, yes. Both king size and box. 
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2 one being an 85 millimeter, the other being an 80 

3 millimeter product, but it would be similar from 

4 those standpoints. 

5 Q. When you were CEO from 1989 to 1995, 

6 did you observe or have an understanding of what 

7 the demographics were of the Lorillard customer 

8 who smoked Newport cigarettes? 

9 A. I believe I did at the time. 

10 Q. What was your understanding, sir? 

11 A. I don't recall what my understanding 

12 was, but I certainly had a fairly good 

13 understanding of the demographics. 

14 Q. Okay can you extrapolate or -- 

15 A. I don't want to. I just, 1 can't do it 

16 accurately. 

17 Q. Okay. Is it fair to say that 

18 African-Americans are the predominant smokers of 

19 Newport cigarettes from the period of 1989 and 

20 1995 when it was Lorillard's leading seller? 

21 A. No. 
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2 MR. WACHTELL: By dominant you mean 

3 what? More than 50 percent? What does the word 

4 mean? 

5 A. Could you define predominant, please? 

6 MR. JOHN ANGELOS: Mr. Wachtell, I'm 

7 going to ask your indulgence in that when you 

8 make an objection that you make the objection to 

9 the form of the question and not to suggest 

10 anything -where the witness might repeat, and I 

11 would ask your -- if you would please comply with 

12 that so we can get this moving along. 

13 MR. WACHTELL: I'm asking you to define 

14 what you mean by the word predominant, IVm not 

15 suggesting any answer to the witness. 

16 MR. JOHN ANGELOS: Well, it just SO 

17 happened that the witness repeated exactly your 

18 statement. 

19 Q. Let me ask you this. 

20 MR. WACHTELL: Wait a minute. Please. 

21 I mean, it is fairly obvious you asked a question 
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2. with a term that I don't know what it means, I 

3 don't know if the witness knows what it means. 

4 Would you please clarify it? The fact that the 

5 witness had the same problem I did is perfectly 

6 understandable. What do you mean by 

7 predominant? Just tell us and we’ll move on. 

8 MR. GENDRON: Mr. Angelos, you know he 

9 has an obligation to object to form and offer you 

10 an opportunity to cure the objectionable 

11 question. 

12 Q. If you were to describe the -- strike 

13 that. Is it fair to say that African-Americans 

14 are the majority purchaser of Newport cigarettes 

15 when you were the CEO of Lorillard from 1989 to 

16 1995? 

17 A. I don't believe so. 

18 Q. Okay. What do you believe, or whom do 

19 you believe were the majority purchasers of 

20 Newport cigarettes during that period of time, 

21 sir? 
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2 MR. GENDRON: Objection. Foundation. 

3 A. I believe the majority of Newport 

4 cigarettes were purchased by Caucasians. 

5 Q. Let me show you a document that we've 

6 got, let’s mark it as -- 

7 A. 3. 

8 Q. Yes, sir. 11403. 

9 {Whereupon, Tisch Deposition 

10 Exhibit No. 11403, memo from Tisch to Cotrone, 

11 dated July 31, 1974, marked.) 

12 Q. I ask you if you recognize this 

13 document, it’s dated July 31, 1974, a Lorillard 

14 memorandum, it's to — you're to going to have to 

15 maybe help me with the name. I apologize for the 

16 print condition. This is the way it comes off in 

17 production to us. 

18 A. Ron Cotrone. 

19 Q. Okay. Who is Mr. Ron Cotrone? 

20 A. Ron Cotrone was either the brand 

21 manager or senior brand manager of Kent. 
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CONFIDENTIAL -- UNDER SEAL 

Q. Okay. And it's authored by you, from 
Andrew H. Tisch; is that correct? 

A. That's correct. 

Q. Okay. Can you read the reference to 
me, sir, as you wrote it back in 1974? 

MR. WACHTELL: What was that question? 

Q. Just to read where it is referenced in 
the top underneath your name, sir. 

A. I believe it says Kent outdoor showing, 
Black consumer market. 

Q. Is it fair to say that you were putting 
up some, I guess, Kent billboards, advertising on 
billboards for Kent cigarettes in the, I guess, 
New York metropolitan area during this time 
period, sir? 

A. 1 believe so. 

Q. Okay. You indicate that, and I'll 
quote, 11 Kent will split Newport's Black outdoor 
schedule in New York and northern New Jersey." 

Can you explain what that means, what they're 
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1 CONFIDENTIAL -- UNDER SEAL 

2 going to split? 

3 A. That, I would presume and I don’t 

4 ' recall this, memo, but I would presume that what 

5 it means is that Kent will be -- in the outdoor 

6 business, if you had a position that you liked, 

7 you tried to keep it for as long as possible, 

8 hopefully on a 12-month basis. And this probably 

9 meant that Kent was going to have it for six 

10 months and Newport was going to have the position 

11 for six months. 

12 Q. Okay. 

13 A. whether it’s to be changed every month 

14 and alternated or six months on, six months off, 

15 I don 1 1 know. 

16 Q. All right. The last sentence of that 

17 first paragraph, you state "In January, Kent will 

18 make a closer exploration of other Black markets 

19 to determine if markets such as Chicago, Detroit, 

20 Cleveland and Philadelphia warrant outdoor 

21 pressure." What do you mean by outdoor 
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CONFIDENTIAL -- UNDER SEAL 

pressure? 

A. Just -- I can't, you know, I read this 
very quickly and I see where it could say 
pressure, I can also see where it may say 
presence. 

MR. WACHTELL: I think it physically 
says pressure. 

A. X, you know -- 

MR. WACHTELL: Are you suggesting it 
could be a typo? 

A. No. I don't know if it says pressure 
or -- you know, I mean, I looked at it very 
quickly and the first thing I thought, it says 
presence. 

0. Let's assume it says pressure. Can you 
answer my question that that word does say 
pressure, sir? What do you mean by that in that 
statement? 

A. Well, I think -- 

MR. GENDRON: I'm going to object to 
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2 that. I mean, there‘s a lack of foundation. It 

3 seems you’re asking the witness to speculate 

4 about a fact he said he doesn’t know. 

5 A. Can you repeat the question, please? 

6 Q. Sure. Just as the statement says, "In 

7 January, Kent will make a closer exploration of 

8 other Black markets to determine if markets such 

9 as Chicago, Detroit, Cleveland, and Philadelphia 

10 warrant outdoor pressure." To your knowledge, 

11 what were you indicating, or what did you mean by 

12 outdoor pressure at that time, sir? 

13 MR. GENDRON; Same objection. 

14 MR. WACHTELL: If that's the word he 

15 intended to use. 

16 A. Well, first off, you notice Cleveland 

17 is also misspelled, so my assistant at the time 

18 was not particularly good at typing. I would 

19 presume that it meant that we were exploring 

20 outdoor, it would be 3 and 6 sheet, in the New 

21 York area and if the brand responded positively, 
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2 that we would look at other markets and expand 

3 into other markets. 

4 Q. How would you know if the brand 

5 responded positively? 

6 A. Through sales data. Again, I'm 

7 presuming, or I'm trying to think back of what I 

S would be doing. I don't recall this 

9 specifically. But we could do a sales analysis 

10 to determine whether Kent had improved in sales 

11 or not. 

12 Q. Okay. And that would be improved in. 

13 sales to, at least in this situation, the Black 

14 audience; is that fair to say? 

15 A.- I would say that's a fair 

16 characterization, yes. 

17 Q. Okay. And so I'm clear, Lorillard had 

18 the ability to determine if their advertising was 

19 having success to a particular audience; is that 

20 fair to say? 

21 A. That's fair to say. 1 think, you know, 
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2 we always, you always want to know whether your 

3 advertising is successful or not and one of the 

4 key ways to determine success is if there has 

5 been a change in sales trend as a result of it. 

6 Q. okay. Do you know if there was a 

7 change in sales trend as it pertains to the 

8 Newport, which is, at least the way it's 

9 described here, was a portion or at least up to 

10 50 percent of the advertising for this particular 

11 outdoor showing as your reference there? 

12 MR. GENDRON: Objection. 

13 MR. WACHTELL: I think that question is 

14 vague and ambiguous. A change when? 

15 Q. In response to these advertisements, do 

16 you know if there was a change in the sales of 

17 Newport to this particular audience at this 

18 time? 

19 A. I don't know for sure, but I would have 

20 to presume that there was. 

21 Q. Okay. Do you know, can you describe 
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2 the growth of the Newport cigarette from the 

3 19703 up until you were CEO, if you know? 

4 A. To the best of my understanding, 

5 Newport grew fairly significantly from the mid 

6 1970s up to, I believe, this day, it still is 

7 growing, and it's had, I think, it's had one 

3 campaign, the Alive With Pleasure campaign, it'3 
9 been a, by all standards of evaluation a 

10 phenomenal success; 

11 Q. And do you attribute some of that 

12 phenomenal success to the marketing that took 

13 place, the marketing that took place at 

14 approximately this time in July of 1974? 

15 A*. I think that was — 

16 MR. WACHTELL: Wait a minute. Wait a 

17 minute. Hold it. That question is hopelessly 

18 ambiguous. The marketing that took place at 

19 approximately this time in July, which 

20 marketing? Can you clarify, please? 

21 A. Can y° u clarify the -- 
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2 Q. The marketing we’re discussing in the 

3 memorandum in front of us here. 

4 MR. WACHTELL: So your question is 

5 asking whether the phenomenal success of Newport 

6 is attributable to some particular six-sheet 

7 boards posted in particular neighborhoods in 

8 1974? That's your question? Okay. 

9 A. I think Newport, I have my own opinions 

10 about why Newport is successful, but the most 

11 notable reasons are it's been consistent for now 

12 25 years, number one. And number two, Newport 

13 has never tried to be anything to one group of 

14 people and something else to another group of 

15 people. The campaign that ran for Newport, 

16 whether it ran in the Hispanic market or the 

17 African-American market or the Black market as it 

18 was known back then, or the suburban market, or 

19 any other market was basically the same 

20 campaign. And Newport never tried to be one 

21 thing to one group and another thing to another 
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2 group. 

3 So that's -- Newport, I've been told, 

4 is a good product, it’s got good advertising, 

5 good packaging, good promotion, good 

6 distribution. I think that it’s the marketing 

7 mix, the overall marketing mix of Newport that 

8 has been the predominant reason for its success, 

9 with an overlay of consistency. 

10 Q. Was there a particular reason why you 

11 began this advertising campaign, the Kent/Newport 

12 advertising campaign concurrently here in New 

13 York City? 

14 MR. WACHTELL: Your question presumes 

15 something that isn't in evidence, that this was 

16 the start of such a campaign. It lacks 

17 foundation. Why don't you ask him if he knows 

18 that? You can answer. 

19 A. The Newport advertising did in fact 

2 0 begin in New York City, and that was because the 
21 New York City or the metropolitan area was the 
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2 area of greatest strength for the brand. If I 

3 remember correctly, in the early '70s, the 

4 late '60s, I forget which one it was, that 

5 management at the time changed everything about 

6 the product. They changed the product, the 

7 packaging, the advertising, you know, they really 

8 basically took the product that existed and put a 

9 new product out there in its place that the 

10 consumers rejected in droves, and the one market 

11 that had not eroded so much that it was felt 

12 could be resuscitated was the New York 

13 metropolitan area. 

14 That was also, by coincidence, the 

15 strongest Kent market, the strongest True market, 

IS and the market where we had, where Lorillard had, 

17 and if I remember correctly, the strongest sales 

18 presence. So it was perfectly logical that you 

19 start to market, you start to regain your 

20 strength in the area where you have the greatest 

21 remaining strength, and to my understanding 
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2 that's why the first advertising was in the New 

3 York metropolitan area for Newport in the 


4 

middle 

' 70s. 

5 

Q- 

Okay. Let me show you a document. 

6 

And, Mr 

.- Gendron, I apologize, I didn't get 

7 

another 

copy made of this one. I'm going to ask 

8 

you to 

share with counsel, and mark this as 

9 

number 

11404 . 

10 


(Whereupon, Tisch Deposition 

11 

Exhibit 

No. 11404, document Bates numbered 

12 

85023548-85023549, marked.) 

13 

Q. 

I show you -- I show this to you, Mr. 

14 

Tisch. 

Take a look at that, sir. 

15 

A. 

May I move this tab? 

16 

Q- 

I don 1 1 think there 1 s anything under 

17 

it. If 

you want to see that, here’s the blank. 

13 

Unless 

-- 

19 

A. 

Okay. 

20 

Q. 

Sir, this is titled Fiscal Year 

21 

1973-1974 Black Media, and up in the upper 
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CONFIDENTIAL -- UNDER SEAL 
right-hand corner, John Howley's name is listed. 
Do you see that, sir? 

A. Yes. 

Q. Okay. Is it fair to say that in 
addition to your marketing efforts here in New 
York City for the Kent and Newport brands, were 
you also marketing during the, doing the same 
type of marketing techniques in other newspapers 
across the country? 

MR. WACHTELL: The question is 
ambiguous, lacks foundation, and is confusing. 

Q. I know it's difficult to read that 
second page. I was going to focus you on the 
first page. 

A. Will you repeat the question, please. 

Q. Were you also marketing or placing 
advertisements in other Black newspapers around 
the country for the Kent and Newport media 
campaigns at that time? 

MR. GENDRON As opposed 
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2 MR. WACHTELL: Other than what? Other 

3 than what? 

4 MR. JOHN ANGELOS: Otner than the ones 

5 listed at the top with these national magazines. 

6 MR. WACHTELL: They're not newspapers, 

7 or at least most of them are not newspapers. 

8 That's what's wrong with your question; it's not 

9 clear. 

10 Q. In addition to these national 

11 publications you have at the top of the page, 

12 were you also placing the advertisements for 

13 Newport and Kent in the Black newspapers listed 

14 on the bottom of the page? 

15 A. I believe that they were placed in 

16 supplements that were distributed in the Black 

17 newspapers that are listed on the bottom of the 

18 page. 

19 Q. Okay. Can you describe what that 

20 supplement is? 

21 A. The supplement is something like Parade 
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2 Magazine that is printed nationally and then 

3 distributed in local newspapers. And there are 

4 four or five major supplements. Parade, a few 

5 others, some of the larger newspapers have their 

6 own. For instance, the New York Times Magazine. 

7 But then there are others that carry the banner 

8 of the local newspaper that are actually printed 

9 with a national scope, national scope. 

10 Q. Okay. This wasn't a separate 

11 supplement that just represented Kent or Newport 

12 that was put in these newspapers, was it, like a 

13 separate ad? 

14 A. I don't believe so. I can't imagine it 

15 was. I believe that it was a, part of a national 

16 buy where they distributed, the publisher of the 

17 supplement distributed to Baltimore, Washington, 

18 Richmond, Newark, Philadelphia, to all the 35 

19 cities that are listed below here. But in 

20 essence -- 

21 MR. WACHTELL: If you look at the 
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2 document, if you look at the previous exhibit you 

3 marked, there is an asterisk next to Dawn which 

4 seems to correspond with what you’re looking at, 

5 and if you look at the previous exhibit you had, 

6 it says Dawn in parentheses, supplement. Maybe 

7 that's helpful to you. 

8 A. I think Mr. Wachtell refreshes my 

9 memory. I believe that Dawn was the name of the 

10 supplement. 

11 Q. Okay. Let me show you a document, I 

12 think this actually might even pull it all 

13 together here, I’m going to have this marked as 

14 11405 and show that to your counsel. I think in 

15 fact the last, as we look at it, the last one or 

16 two pages, I believe, are probably comparable, or 

17 if not precisely exact, to exhibit 404, to put it 

18 in context. 

19 A. Okay. 

20 Q. Actually, there might be some 

21 differences. I'm sorry. 
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2 MR. GENDRON: Why don't we just leave 

3 that aside. 

4 Q. Yes, use it separately because I notice 

5 that they are attached at the back for the Dawn 

6 issue. 

7 (Whereupon, Tisch Deposition 

8 Exhibit No. 11405, document titled Black Media, 

9 Fiscal Year 1973/1974, marked.) 

10 Q. Let me ask you something. If you can 

11 see in at least the first paragraph, it states 

12 "For the 1973/74 fiscal year we recommend use of 

13 the same publications as we had during 1972/73 

14 fiscal year and with basically the same 

15 frequency". And it continues to go on. Would 

16 this type of document have been produced from 

17 your marketing department back during the period 

18 when you were there in 1972 to 1975? 

19 A. From Lorillard's marketing department?- 

20 Q. Yes, sir. 

21 A- I'm not sure if it was produced by 
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2 Lorillard’s marketing department, by Lorillard's 

3 media department, or by the advertising agency. 

4 Q. Okay. Is it fair to say this was 

5 produced for Lorillard so they could at least 

6 rely upon the contents of this to make a decision 

7 if they were going to in fact renew this type of 

8 advertisement? 

9 MR. GENDRON: Objection. Foundation. 

10 A. I believe that's fair to say. 

11 Q, Okay. Thank you. Sir, I'm going to go 

12 ahead and ask you to take a look at exhibit 

13 11406. 

14 (Whereupon, Tisch Deposition 

15 Exhibit No. 11406, letter from Ricci to Davis, 

16 dated December 8, 1978, marked.) 

17 Q. Mr. Tisch, I'm going to move on. I 

18 know you might be going through old times but -- 

19 okay. 

20 I show you that document. It's dated 

21 December 8, 1978. When you left Lorillard in 
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2 1975, had you had any knowledge or at least the 

3 period you were there from *72 to '75, did you 

4 use the MCA-Graham Advertising for any of your 

5 projects? 

S A. I believe they were involved with one 

7 of the new products that I had worked on, either 

8 Redford, I believe that I worked with them on 

9 Redford cigarettes. 

10 Q. Okay. Under the statement where it 

11 says Summary Profile By Sex and taking it in 

12 context the comparison to Salem, Kool and 

13 Marlboro, it says that Newport is more female, 

14 and that's underlined, oriented than the other 

15 three brands, and it has 59 percent. Was that 

16 your understanding of the type of, the 

17 male/female smoking relationship of the Newport 


18 

cigarettes? 



19 

MR. 

WACHTELL: In 

1978? 

20 

MR. 

JOHN ANGELOS: 

Yes . 

21 

MR. 

WACHTELL: The 

question presumes he 
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CONFIDENTIAL -- UNDER SEAL 
had one when he wasn't at the company. Lack of 
foundation. 

A. X wasn’t there at the time. I really 

Q. Let me ask you before you left the 

company was it your understanding that Newport 
was more of a female oriented cigarette than a 
male cigarette, if you know? 

A. I believe menthols themselves have 
always skewed slightly more female. 

Q. Okay. How about the Kent Golden Litea, 
were they skewed more towards, using your word, 
when you were there -- let me strike that. Kent 
Kings, when you were there, were they skewed or 
smoked more predominantly by men or women? 

A. The number that sticks in my head is 
55/45 women. 

* 

Q. For kent Kings as well, sir? 

A. For Kent in general. I can’t break it 

out by any of the specific brands. But it’s a 


i 
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1 CONFIDENTIAL -- UNDER SEAL 

2 number that's very fuzzy in my head. 

3 Q. Let me show you a document we're going 

4 to have marked as 11407. 

5 (Whereupon, Tisch Deposition 

6 Exhibit No. 11407, document bearing Bates numbers 

7 84107640-84107645, marked.) 

8 Q. Let me ask you, I want to -- since this 

9 is a time when you were no longer with Lorillard 


10 

and this 

document is dated April through December 


11 

1977, January through March 1978, I want to ask 


12 

you these 

questions based upon your employment as 


13 

the CEO and Chairman of Lorillard from 1989 to 


14 

1995 . 



15 

A. 

Will you give me a minute to look 


16 

through this? 


17 

Q. 

Sure. 


18 

A. 

I think you have two different 


19 

documents 

that are attached here. 


20 

Q- 

Tell me where, sir. 


21 

A. 

Half the document appears to be part of 

* 
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1 CONFIDENTIAL -- UNDER SEAL 

2 a switching study, pages 1 through, it looks 

3 like, 5, and then the rest of the documents 

4 appear to be a media plan, 

5 Q. Do you believe that this is 

6 inconsistent, that these two documents are 

7 inconsistent? 

8 MR. GENDRON: I also note that the 

9 Bates numbers do not appear to be sequential. 

10 MR. WACHTELL: Also, the first group of 

11 documents are dated '77 to '78, then you got them 

12 dated 1980. 

13 MR. JOHN ANGELOS: You're right. 

14 MR. GENDRON: I don’t know what this is 

15 but it doesn't appear to be one document. The 

16 witness is right. 

17 Q. Mr. Tisch, let's go ahead and where did 

13 you, you stated that you thought that the first, 

19 up to page 4, pardon me, page 5 were -- let's 

20 see if the numbers go consecutive. No. Let's 

21 put this aside. 
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CONFIDENTIAL -- UNDER SEAL 

2. 


Let me do this. Let's just go 

3 

through, 

I can see consecutive Bates numbers 

4 

beginning 

up through, at least the Bates numbers 

5 

would end 

on 645? 

6 

A. 

One second. 

7 

Q. 

Six pages, sir. 

8 

A. 

642, 644. 

9 

Q. 

645? Do you have that one, sir? 

10 

A. 

No, that's -- well, that's the -- 

11 


MR. GENDRON; Then you go to 43, 42034 

12 

I think is the next one. 

13 


MR. WACHTELL; It looks like -- 

14 


MR. JOHN ANGELOS; Which is a bad page 

15 

it looks like. 

16 

A. 

It looks like another page that was 

17 

pulled out -- 

18 

Q- 

Who produced these pages to us? 

19 

A. 

I'll let you do it. 

20 

Q- 

Yes. I'm going to go ahead and pull 

21 

the first 

couple off. 
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1 CONFIDENTIAL -- UNDER SEAL 

2. MR. GENDRON: Do you want to go off 

3 while we're trying to figure this out? 

4 MR. JOHN ANGELOS: No. No. No. Let's 

5 just go ahead and tear off the inconsistent 

6 pages. 

7 Q. Your document should contain just six 

8 pages now if my 

9 MR. GENDRON: Where are you ending now. 


10 

counsel? 




11 


MR. 

JOHN ANGELOS: 

At the end of 645. 

12 


MR. 

GENDRON: You 1 

re tearing off -- 

13 


MR. 

JOHN ANGELOS: 

Yes. 

14 

Q. 

Mr. 

Tisch, are you familiar with this 

15 

type of s 

tudy 

at all? 


16 

A. 

I'm 

familiar with 

switching studies. 

17 

Q. 

Okay. And does this switching study 

18 

address a 

particular smoker 

of Lorillard 

19 

products? 




20 


MR. 

GENDRON: A particular smoker or 

21 

particular type of smoker, counsel? I'm asking 
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CONFIDENTIAL -- UNDER SEAL 
for a clarification. Objection. 

MR. JOHN ANGELOS: If you want to 
object, that's fine. 

MR. GENDRON: Vague and ambiguous. 
Trying to help. 

A. I don't know. This may be the smokers 
who responded to the study who happened to be 
Black, or it may be a specific study that was 
done only among Black smokers. But I'm not sure 
whether it's part of an overall demographic group 
or a narrow group. 

Q. Okay. Does the title on the front page 
which says Black Smokers Only, does that help you 
in answering the question any clearer? 

A. No, not at all. 

Q, Okay. Let me show you this document 
marked as 11408, 

(Whereupon, Tisch Deposition 
Exhibit No. 11408, document dated December 19, 
1969 from Stevens to Ave, marked.) 
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CONFIDENTIAL -- UNDER SEAL 


2 

Q- 

Sir, this is a short letter from Arthur 

3 

Stevens, 

dated December 19, 1979, it appears 

it' s 

4 

addressed to Mr. J.R. Ave. Who is Mr. Ave? 


5 

A. 

Mr. Ave I believe in December of 

79 

S 

was the 

vice president or senior vice president 

7 

of advertising and brand management. 


8 

Q. 

Who is Arthur J. Stevens? 


9 

A. 

Arthur J. Stevens was the general 


10 

counsel. 



11 

Q. 

Do you know what Data Black, what 

that 

12 

means? 



13 

A. 

No, I don't know. It may -- may I 

just 

14 

read the 

-- 


15 

Q. 

Oh, please. Of course. 


IS 

A. 

Okay. 


17 

Q. 

After reading the letter, do you have 

18 

an understanding of what Data Black is? 


19 

A. 

I believe 


20 


MR. VJACHTELL: No. No. No. No. 

NO. 

21 

Counsel, 

this is a document from a period of 

time 
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1 CONFIDENTIAL -- UNDER SEAL 

2. when Mr. Tisch was not at the company, which he's 

3 never seen, which is addressed from a person 

4 which is not him to a person which is not him. 

5 You're asking him to interpret what something 

6 means in a document that he knows nothing about. 

7 You can guess at it, he can guess at it. That's 

8 not a proper question. 

9 Q. You can answer, sir. 

10 MR. WACHTELL: No, he can't. I’m 

11 directing him not to answer. You can't just show 

12 this witness documents and ask him to surmise 

13 what things mean. If he has any knowledge about 

14 it, that's fine. If you want to ask him whether 

15 he has any knowledge or information about what 

16 Data Black means, that's fine. If you want to 

17 ask him to guess what somebody else meant in this 

18 document, you're not going to waste our time that 

19 way. 

20 MR. JOHN ANGELOS: I presume there's an 

21 objection. 
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CONFIDENTIAL -- UNDER SEAL 

MR. WACHTELL: There was a direction. 
But I'm telling you you can cure it if you want 
to. Ask him does he know anything about Data 
Black, that's fine. But to ask him to guess what 
something means in a document he's never seen is 
not fine. 

MR. JOHN ANGELOS: May I ask counsel is 
there an obj ection? 

MR. WACHTELL: There is an objection 
and a direction to the question as you put it. 

I’m suggesting to you you can put a proper 
question that will not illicit an objection if 
you are really interested. 

A. May I ask counsel what a direption is? 

MR. WACHTELL: Direction. 

MR. JOHN ANGELOS: Are you directing 
him not to answer, sir? 

MR. WACHTELL: I directed him not to 
answer the question you put. I'm trying to be 
helpful to you by pointing out that if you ask 
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1 CONFIDENTIAL -- UNDER SEAL 

2 him a proper question to elicit the information, 

3 I will not even object. 

4 Q. During the period when you were CEO 

5 from 19B9 to 1995 were you aware of any 

6 commercial venture called Data Black? 

7 A. No. 

8 Q. Okay. During the period that you were 

9 in the marketing department during the period of 

10 1972 to-1975, were you aware of any commercial 

11 venture called Data Black? 

12 MR. WACHTELL: I'm going to object. 

13 Misleading. Direct him not to answer. If you 

14 look at the piece of paper in front of you, you 

15 see that it indicates that this Data Black was 

16 something that was just begun in December of 

17 1979. . 

18 Mow, you are really wasting our time. 

19 I direct him not to answer. Please put proper 

20 questions. There's a lot of time to be spent on 

21 a lot of nonsense. 
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CONFIDENTIAL UNDER SEAL 

Q. I will show you what we're going to 
mark as Plaintiff's exhibit 11409, 

(Whereupon, Tisch Deposition 
Exhibit No. 11409, document bearing Bates numbers 
03633935-03633936, marked.) 

A. May I read this? 

Q. Sure. 

A. Okay. 

Q. When you were CEO from Lorillard from 
1989 to 1995 were you aware of this document? 

Had you ever seen this document before, sir? 

A. Not that I can remember. 

Q. Okay. And during the period of 1989 to 
1995, did Lorillard play, or sponsor any 
commercials against any other potential statewide 
statutes that you know of which were attempting 
to limit the -- to regulate cigarettes? Let's 
•just leave it at that. 

MR. GENDRON: Objection. Foundation. 

I don't know that this is a statewide statute 
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1 CONFIDENTIAL -- UNDER SEAL 

2 that this exhibit is referring to, and also vague 

3 and ambiguous. 

4 MR. WACHTELL: For the record, the 

5 exhibit is an October 1980 document. 

6 Q. Do you know if Lorillard sponsored any 

7 commercials against any statewide statutes that 

8 were attempting to regulate cigarettes during the 

9 period of 1989 to 1995 when you were CEO? 

10 A. I don't know. I don't recall if 

11 Lorillard paid any money directly, but I believe 

12 that The Tobacco Institute did do some 

13 advertising during that period of time and 

14 whether it was charged directly to Lorillard or 

15 Lorillard paid for it with its, through its dues, 

16 I don't recall. 

17 Q. Okay. At least in the context of what 

18 you've just described, would those commercials 

19 have been played on a particular, or -- let me 

20 strike that. I see at least on this document it 

21 says Black radio. Would those commercials during 
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1 CONFIDENTIAL -- UNDER SEAL 

2 the period of 1989 to 1995, would you have 

3 determined or elected to play certain commercials 

4 on selected stations that were targeted certain 

5 audiences? 

6 MR. GENDRON: Objection. Assumes facts 

7 not in evidence. He said he didn't know if there 

8 were any commercials, first of all. Second, it's 

9 vague and ambiguous. I can't understand the 

10 question. 

11 MR. WACHTELL: Third, you're trying to 

12 juxtapose a document 10 years before the time 

13 that you're asking the question about as if it 

14 had something to do with the period of time when 

15 he was CEO. If you want to ask him a 

16 straightforward question as to whether at the 

17 time he was CEO they put commercials against 

18 regulation in particular communities, ask him 

19 that. Please don't play games of trying to use a 

20 10 year previous document to pretend that it has 

21 something to do with the time when he was CEO. 
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2 Q. I’ll take your lawyer's suggestion, did 

3 you -- 

4 MR. WACHTELL; I think he already told 

5 you he didn't know if they placed any 

6 commercials. To his recollection, it was done 

7 through The Tobacco Institute. 

8 Q. Is it fair to say you have no 

9 recollection if Lorillard placed any commercials 

10 on particular radio stations during that period 

11 of time that we described, again 1989 to 1995? 

12 MR. WACHTELL: Against statewide 

13 regulation. 

14 MR. GENDRON: Asked and answered. 

15 A. I don’t know if Lorillard placed any 

16 advertising directly. I do not believe that they 

17 did any advertising that may have been placed 

18 during that period would likely have been placed 

19 through the tobacco industry or through some 

20 other vehicle but would not have been created 

21 directly by Lorillard. 
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CONFIDENTIAL -- UNDER SEAL 
MR. GENDRON: Mr. Tisch, do you mean 
The Tobacco Institute or the tobacco industry? 

A. Tobacco Institute or, you know, 
conceivably it could have been some other forum. 

I just can’t recall. 

Q. I will mark this document as 11410. 

{Whereupon, Tisch Deposition 
Exhibit No. 11410, document bearing Bates numbers 
03155233-03155235, marked.) 

Q. Sir, this document is titled Cigarette 
Attitude Study {Among low income Black smokers) 
and it states Brand: Newport, Date Completed: 
August 1983. 

A. May I read it? 

Q. Sure. 

A. Okay. 

Q. Let me turn your attention to page 2 at 
the bottom under A it says benchmark data. Let's 
use our timeframe of 1989 to 1995 when you were 
CEO of Lorillard. 
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CONFIDENTIAL -- UNDER SEAL 

A. This is a 1983 document? 

Q. Yes, sir. 

A. Okay. 

Q. Okay? And it says, it states here "The 
use of menthol cigarettes among the 18 to 34 
lower income Black segment is almost universal. 
Nearly 9 out of 10 smokers currently smoke a 
menthol brand. 11 

When you were CEO of Lorillard between 
the periods of '89 to *95 was that statement also 
true? 

A. I don't know that it was true to that 
magnitude, but I believe that African-Americans 
smoked at a greater penetration on the menthol 
market, or the menthol market had a greater 
penetration of the African-American community 
than the nonmenthol market. 

Q. Okay. Now, the next sentence says 

A. As a -- let me qualify that. I don't 

know that the non, that the menthol market was 
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1 CONFIDENTIAL -- UNDER SEAL 

2 bigger chan Che nonmenthol market. I know Chat 

3 the menthol market relative, relative to the 

4 nonmenthol market was higher in the 

5 African-American community than in the non 

6 African-American community. 

7 Q. Okay. It says that "Kool cigarettes 

8 represent the brand leader among this select 

9 group." In that select group of -- let me ask 

10 you, between Kool cigarettes and Newport would 

11 you, during the period when you were CEO, would 

12 you consider Kool to have been the greatest 

13 competitor of Newport cigarettes as far as 

14 individuals purchasing if they were selecting . 

15 between those two products? 

16 MR. GENDRON: Objection. 

17 MR. WACHTELL: Wait a minute. Your 

18 question was fine until your last few words. 

19 Then you say is it the, if people are selecting 

20 between this and Kool, is it your competitor? 

21 The question is tautological. Would you read 

j 
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1 CONFIDENTIAL -- UNDER SEAL 

2 your question and you will see the problem with 


3 

it? You confined your universe to two brands and 

4 

then said the competitor, one is the competitor 

5 

of the 

other. 

6 

Q. 

Who is the greatest competitor of the 

7 

Newport 

cigarettes during the period you were 

8 

CEO? 


9 


MR. GENDRON: Who was? 

10 

A. 

Probably Kool and Salem. 

11 

Q. 

Okay. And are those both menthol 

12 

brands? 


13 

A. 

Yes. 

14 

Q. 

Okay. 

15 

A. 

Yes . 

16 

Q. 

On page 1, at least the first sentence 


17 on the background and purpose, it says "Existing 

18 data indicates that the Black smoker population 

19 is a major source of business for the Newport 

20 franchise." Would you agree with that statement 

21 as when you were CEO from ‘89 to '95 that the 
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2 Black smoker is a major source, of business for 

3 the Newport franchise? 

4 A. I think the Black smoker was a major 

5 source of business, but it says here that 

6 basically 90 percent of the product consumed by 

7 Black smokers is menthol. So it stands to 

8 reason. 

9 I disagree with the magnitude, that 90 

10 percent of the consumption is menthol cigarettes, 

11 but it's certainly higher than it would be in the 

12 non Black market. 

13 Q. Okay. Just so I'm clear, do you agree 

14 that during the time period when you were CEO of 

15 Lorillard that the Black smoker population is a 

16 major source of business for the Newport 

17 franchise, do you agree with that statement, 

18 sir? 

19 A. Yes. 

20 Q. Okay. Under Methodology, the sentence, 

21 the first sentence states "Two sampling 
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CONFIDENTIAL -- UNDER SEAL 
techniques were designed to reach the target 
group of respondents' 1 and then there’s like a 
little dash, and it says "inner city Black 
smokers; 18 to 34 years of age, who smoked at 
least a half pack of cigarettes per day and whose 
yearly family income did not exceed $10,000 per 
year ." 

During the period of 1989 to 1995 did 
Lori Hard attempt to target this particular group 
with advertising and marketing to get sales? 

MR. WACHTELL: Object to the question. 
Misleading and lacking foundation. This document 
is talking about people being a target group for 
sampling. You pulled a switch in your question. 
That’s really not appropriate. 

MR. GENDRON: Same objection. 

A. Could you repeat the question, please. 

MR. WACHTELL: Why don’t you correct 
the question rather than just repeating it. it 
really is a highly improper question. 
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1 CONFIDENTIAL -- UNDER SEAL 

2 Q. During the period of 1989 to 1995 did 

3 Lorillard attempt to target this particular group 

4 with advertising and marketing to get sales? 

5 MR. WACHTELLi Object to the form of 

6 the question as vague and ambiguous, unless you 

7 specify what you mean by target. But the witness 

8 can answer. 

9 A. I'm not sure that target -- target has 

10 come to be a pejorative term in marketing, and 

11 while it was not intended to be, I would be more 

12 comfortable at this point saying that rather -- 

13 that this was a source of business on whom 

14 Lorillard concentrated as it did on other sources 

15 of business. 

16 Q. So during the period of 1989 to 1995 

17 did Lorillard concentrate on marketing to this 

18 particular group that’s described here, sir? 

19 MR. GENDRON: Objection. 

20 MR. WACHTELL; What do you mean by 

21 concentrate? The witness just answered you. 
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2 Either it*s asked and answered or you're asking a 

3 misleading question. It's one or the other. 

4 A. I would say that as a -- if you took 

5 the overall market and you looked at where the 

6 potential of business lie, that marketers tend to 

7 spend the money with their greatest source of 

8 potential business, or spend a larger percentage 

9 of their advertising and marketing dollars with a 

10 source of potential business than with a group of 

11 people for which there is no business potential. 

12 Q. How did you determine that the business 

13 potential, the business potential of this 

14 particular group of individuals? 

15 MR. GENDRON: Asked and answered. 

16 A. There are a whole number of ways that 

17 you can determine. Sales analysis, where, which 

18 jobbers are increasing their business with you 

19 for what particular brands. We do switching 

20 studies, Lorillard did switching studies 

21 periodically looking at the entire universe of 
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1 CONFIDENTIAL -- UNDER SEAL 

2 smokers and determining where opportunities lie, 

3 observations by our sales department, you know, 

4 there are a whole host of ways -- of ways that 

5 one can decide where the areas of greatest 

6 potential are. 

7 Q. And would those also involve examining 

8 the direct competition for that market? 

9 A. As part of the sales analysis? Sure. 

10 Q. Okay. And at least to, is it your 

11 understanding that the direct competition to this 

12 particular market was Salems and Kools? 

13 MR. GENDRON: Asked and answered. 

14 A. Yes. 

15 Q. During the period of 1989 to 1995, as, 

16 this memo reports that there was something called 

17 a Newport van. Was that van. still operational 

IB and being utilized during the periods when you 

19 were CEO? 

20 A. I believe it was, yes. 

21 MR. GENDRON: Objection. Objection to 
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Z the form, of the question, and it assumes facts 

3 not in evidence. This memo is dated 1983 and is 

4 talking about a Newport van at that time. Your 

5 question said during the period of 1989 to 1995, 

6 as this memo reports that there was something 

7 called a Newport van, and that's simply not what 

8 this memo reports. 

9 Q. What was the purpose during 1989 to 

10 1995 of that Newport van? 

11 MR. GENDRON: Objection. Foundation. 

12 A. The Newport van was a promotional 

13 vehicle, no pun intended, for reaching specific 

14 markets. And it was basically a van with an open 

15 side that had, that would go to various venues 

16 and would either sample or provide premiums to 

17 potential consumers. It would go to malls, it 

18 would go to strip centers, it would go to inner 

19 cities. But it would have a regular schedule as 

20 to where it would be going. 

21 Q. What are premiums that you just 
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2 described? 

3 A. Premiums are a gift with purchase. If 

4 you, be it a 50 cent off coupon, or a T-shirt, or 

5 a. Newport cigarette lighter, or a generic 

6 cigarette lighter, you know, it would be 

7 something to get the smoker of a competitive 

8 brand to try your product. An inducement of some 

9 sort. 

10 Q. Were there, other than attending these 

11 locales or venues as you described during the 

12 period when you were CEO, were there any rules or 

13 regulations for those specific drivers or 

14 individuals in the van about who they could 

15 distribute cigarettes to? 

16 A. ■ I believe -- I am certain there were. 

17 Q. Okay. What kind of rules are you 

18 certain there were, sir? 

19 A. There were rules as to who they could 

20 sample, how they could sample, you know, they 

21 couldn’t sample anyone under a certain age, they 
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2 needed to card people who appeared to be under a 

3 certain age. But there were specific guidelines 

4 as to whom the -- if the van was doing sampling 

5 at that particular time, whom they could target. 

6 They couldn't, for instance, offer to give 

7 cigarettes to nonsmokers. The first thing they 

8 did, if they saw somebody, was ask them do you 

9 smoke and if they said no, thank you very much, 

10 on to the next person. 

11 MR. WACHTELL: Is this a good time to 

12 take a break if you're going to be going 

13 considerably longer, John? 

14 MR. JOHN ANGELOS: Let's go a few more 

15 minutes, if that's all right with you, sir. 

16 MR. WACHTELL: Sure. 

17 Q. Now, sir, you're aware that Lorillard 

18 had done some sampling of teenagers in prior 

19 years; is that a fair statement? 

20 MR. GENDRON: Objection. 

21 MR.. WACHTELL: Direct the witness not 
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2 to answer. Can I read that question back? This 

3 says, I read it on the screen as "sir, you're 

4 aware", but I heard you say so you're aware and 

5 that was the reason for my objection. 

5 MR. JOHN ANGELOS: Let me, if we 

7 misspoke 

3 Q. Are you aware that Lorillard had done 

9 some sampling of teenagers in past years before 

10 you were CEO of Lorillard? 

11 MR. WACHTELL: Object to the question 

12 as lacking foundation. 

13 MR. GENDRON-. I also object on vague 

14 and ambiguous. 

15 MR. WACHTELL: And who is a teenager? 

16 Are you talking about 13 year olds or 19 year 

17 olds? 

18 Q. Let me show you a document, sir. I 

19 will have this marked as 11411. 

20 A. .Is there a question or does that get 

21 stricken automatically? 
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2 MR. WACHTELL: No. There was no 

3 question. 

4 Q. Let me pass this to you, sir. I'm 

5 going to ask you if you could put: Che other one 

6 here if you could. 

7 (Whereupon, Tisch Deposition 

8 Exhibit No. 11411, memo from Moroz to Ave, dated 

9 November 25, 1981, marked.) 

10 A. okay. 

11 Q. This document is dated November 25, 

12 1981 and it is addressed to J.R. Ave. And can 

13 you again for my edification tell me who Mr. Ave 

14 is, please? 

15 A. I believe Mr. Ave at the time was vice 

IS president of advertising brand manager, 

17 Q. Okay. Do you know who Laurie -- 

18 A. Brand management. 

19 Q. I'm sorry. Brand management? 

20 A. Right. 

21 Q. Okay.. Do you know who Laurie Moroz 
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is? 

A. I believe that Laurie Moroz worked in 
the market research department for J. Gordon 
Flinn who is referenced in this memo, 

Q. I also see T. H. Mau. Is that the 

same? 


A. The same Tom Mau. 

Q. Okay. You have seen this exhibit once 
before, is that correct, sir, if you recall? 

A. That is ^correct¬ 
ed . Okay. 

A. I don't believe I have ever seen this 
exhibit before. 


Q. Okay. I'm going to turn your attention 
to page number 2, and in that graph, at least the 
title of the graph says Smoker Population 13-plus 
Years. Let me ask you a question. Where it 
starts where ages 13 and 17, would you consider 
those teenage years, sir? 

A. I would consider those younger teens. 
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2 

Q. 

Younger teens? 

3 

A. 

Yes. 

4 

Q. 

Okay. And is there a policy during the 


5 period when you were Lorillard CEO as far as 

6 marketing or advertising towards younger teens? 

7 A. Was there a policy towards marketing 


8 towards younger teens? 

9 Q. Yes, sir. 

10 A. Yes. We didn’t. 

11 Q. Okay. So the record is clear, are you 

12 speaking for the entire history of Lorillard -- 

13 let's just go from 1954 to 1995 -- or just the 

14 period from 1989 to 1995? 

15 MR. WACHTELL: He was answering your 
.16 question. Your question talked about the period 

17 he was CEO. Now, if you want to put a different 

18 question, put a different question. What is your 

19 question? 

20 MR. GENDRON: Same objection. 

21 Q. Does your answer to the prior question 
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2 encompass the periods between 1954 and 1989 as 

3 well? 

4 MR. GENDRON: Objection. 

5 A. I would presume so, but I don't want to 

6 make a blanket statement for every year under -- 

7 but I would presume that that was the same 

8 policy. 

9 Q. Okay? 

10 A. Now, was this data we did something 

11 about or was this just a recording? 

12 Q. I'm not going to answer your question 

13 because I'll ask the questions, sir, but I think 

14 the document speaks for itself. Your attorney 

15 will have ample opportunity to -- 

16 A. Okay. It just seems to me that if it 

17 was simply a report, I -- 

18 Q. This is 11412. I will show you a copy 

19 of this as well. 

20 (Whereupon, Tisch Deposition 

21 Exhibit No. 11412, memo from Achey to Judge, 


I 
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2. dated August 30, 1978, marked.) 

3 Q. That's a document dated August 30, 1978 

4 and it is to a Mr. Curtis Judge in 1978. To your 

5 knowledge, what was Mr. Curtis Judge's title at 

6 the company? 

7 A. He was the president and, in essence, 

8 he was the Chief Executive Officer of the 

9 company. 

10 Q. Okay. Would he have had the same 

11 position that you had between 1989 and 1995? 

12 A. Yes. 

13 Q. Okay. And T. L. Achey? 

14 A. Achey. 

15 Q. Okay. Can you identify that individual 

16 for me, sir? 

17 A. Ted Achey was at the time the field 

18 manager in field 3. He was responsible, I 

19 believe, at that time there was something like 15 

20 or 20 fields made up of geography, hiB was, if I 

21 remember correctly, Philadelphia, Camden, I'm not 
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2. sure that it went all the way to Pittsburgh but 

3 it encompassed the southern Jersey, Philadelphia 

4 metropolitan area for sure, and I'm not sure what 

5 else, 

6 Q. The memo states that, and I'll turn 

7 your attention- to paragraph number 3, second 

8 sentence, says "Our profile taken locally shows 

9 this brand being purchased by black people (all 


10 

ages)", 

then 

there’3 a comma. Was that the same 


11 

__ 




12 


MR. 

WACHTELL: Wait a minute. 


13 


MR. 

JOHN ANGELOS: If you want me to 


14 

read it. 




15 


MR. 

WACHTELL: I think your question is 


16 

incomprehensible because you left out a previous 


17 

sentence 

, SO 

no one knows what this brand refers 


18 

to, and 

furthermore you cut off your reading 


19 

mid-sentence. 



20 

Q. 

Let 

me read the whole paragraph for the 


21 

record. 
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2. "The success of Newport has been 

3 fantastic during the past few years. Our profile 

4 taken locally shows this brand, being purchased by 

5 Black people {all ages), young adults (usually 

6 college age), but the base of our business is the 

7 high school student. 1 ' 

8 During the period of 1989 to 1995 when 

9 you were CEO was this, at least the statement 

10 that the brand being purchased by Black people 

11 -- let me strike that and leave that out for a 

12 second, sir. 

13 Would it be fair to characterize that 

14 the success of Newport was fantastic also during 

15 the period when you were CEO during 1989 to 

16 1995? 

17 A. T wouldn't call it fantastic. I'd call 

18 it significant. I'm not going to quibble with 

19 you about the characterization. 

20 Q. No, sir. And at least the last 

21 statement where it says "but the base of our 
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2 business is the high school student' 1 , period. 

3 Would that statement be a fair statement also to 

4 address the period between 1989 and 1995 of the 

5 Newport success during the period you were CEO? 

6 MR. WACHTELL: Hold it. If you want to 

7 ask the witness a question per force of this 

8 document, that's fine. You're trying to get the 

9 witness to adopt that this document, which says 

10 our profile taken locally of one regional guy 

11 down in south jersey means that that's universal 

12 in 1978 and therefore it's universal in 1989 and 

13 1995. That's not a proper question because 

14 you're misstating the record. 

15 Now, if you want to ask him, you know, 

16 questions such as when he was CEO was the base of 

17 the business, in his understanding, the high 

18 school student, ask him. But don't try to 

19 juxtapose it with documents that don't support 

20 the premise you're trying to build into your next 

21 question. I don't object to your eliciting the 
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2 information. I do object to the way you’re going 

3 about it. Just ask him the question, if you want 

4 to, whether, in his understanding was the base of 

5 the Newport business in 1989 to 1995 high school 

6 students. 


7 

Q. 

I'll ask. that question, sir. 

8 

A. 

What's the question? 

9 

Q. 

1 1 11 adopt the question by your 

10 

lawyer. 


11 


MR. WACHTELL: It's on the screen 

12 

there. 

Read it. 

13 


MR. GENDRON: You can read it back. 

14 

Q- 

Was the base of your business the high 

IS 

school i 

student during the period of 1989 to 1995 

16 

for.the 

Newport brand cigarettes? 

17 

A. 

I don't believe it was. 

13 

Q. 

What do you believe it was? 

19 

A. 

I believe it was female primarily, 

20 

younger 

consumer, skewed slightly more urban than 

21 

other brands, college educated. 
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Q. Any other factors? 

A. No. 

Q. Okay. Is it fair to say that 
encompasses that full period between 1989 and 
1995, that's what you're describing? 

A. I don't think, there were any 
significant shifts in the demographics. 

MR. WACHTELL: Can v/e take a break 


now? 


MR. JOHN ANGELOS: Yes, sir. 

THE VIDEOGRAPHER: End tape number 2, 


1515 , 


{Discussion off the record.) 

THE VIDEOGRAPHER: Returning to the 
record at 1536 from 1515 at the beginning of tape 
3 . 

BY MR. JOHN ANGELOS: 

Q. Mr. Tisch, before we broke I asked you 
some questions concerning the Newport brand 
cigarette that you, that Lorillard produces 
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during the period when you were CEO. I want to 
just ask you a few more questions on that topic, 
sir, if I may. Correct me if I'm wrong, but you 
testified that the population, or at least a 
demographic description of the population, the 
majority population of your Newport brand smokers 
was a female, college educated with some other 
factors; is that a fair -- 

MR. WACHTELL: No, He didn't testify 

to that? 

A. No. 

Q. What is that again, sir? 

MR, WACHTELL: He just testified to 
it. Let’s not just ask him to repeat. And you 
have it on the screen. You can see what he 
testified to. Please put a fresh question. 

Q. What were the demographics of the 
Newport smoker from 1989 to 1995? 

MR. WACHTELL: Quote, I believe it was 
female primarily, younger consumer, skewed 
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2 slightly more urban than other brands, college 

3 educated. Question: Any other factors? Answer: 

4 No. 

5 Q. Do you adopt that same answer, sir? 

6 MR. WACHTELL: No. He's given that 

7 answer. Please put a different question. If you 

8 want to probe further, probe further. Don't ask 

9 the same question. 

10 Q. What do you mean by the word urban in 

11 that statement? 


12 

A. 

Urban, 

living in an urban area. 

13 

Q- 

Okay. 

What is your --if you could. 

14 

tell me 

what an 

urban area represents to you? 

15 

A. 

New York, Philadelphia, Washington, you 

16 

know, Baltimore 

is a, I remember, was a decent 

17 

Newport 

market. 

Chicago. 

18 

Q- 

Okay. 

During the period when you were 


19 CEO from 1989 to 1995, did you attempt to look 

20 into further exploring the markets of the Newport 

21 brand and expanding that market that you 
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2 described at the demographics? Let me be 

3 particular to the one you just described with 

4 about the female and the urban and things of that 

5 nature. Did you attempt to expand that marketing 

6 area during the periods of 1989 to 1995? 

7 MR. WACHTELL: I don't understand the 

8 question.- Are you asking whether he sought to 

9 expand their share of those particular 

10 demographics, or whether they sought to go to 

11 different demographics? 

12 Q. I think my question is did you want to 

13 expand that particular demographic that you 

14 already described? 

15 MR. WACHTELL; You mean expand their 

16 share? 

17 MR. JOHN ANGELOS: Yes, sir. 

18 A. I think you try and expand.your market 

19 where you've got the greatest potential, the 

20 markets where it would be easiest to reach a 

21 potential consumer. And I've always believed in 
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2 marketing that if you got a satisfied consumer, 

3 that you basically expand out from that satisfied 

4 consumer base. 

5 Q. Okay. Were there studies -- let me 
S ask you this: Was there some type of study 

7 completed during that period of '89 to '95 to 

8 make that particular demographic, the one that 

9 you described, make it greater, did you do a 


10 

study on 

that and try to expand that 


11 

marketplace? 


12 


MR. WACHTELL: I don't understand that 


13 

question. 

That's compound, vague and ambiguous 


14 

and incomprehensible. 


15 


MR. GENDRON: Yes. All of that and 


16 

more. 



17 

Q. 

Did you understand my question, Mr. 


18 

Tisch? 



19 

A. 

Not really. 


20 

Q. 

Okay. Did you attempt to expand that 


21 

particular demographic area that you already 
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2. described with the females and all those other 

3 characteristics, did you do some studies to see 

4 if you could expand that particular demographic 

5 group? 

6 MR. WACHTELL: Same objection. 

7 A. I'm sure we did. We were doing a lot 

a of different studies. I would be shocked if we 

9 didn't study how we could most effectively cause 

10 the brand to grow. 

11 Q. Okay. Let me show you a study, and 

12 mark this as number 11413 for the record. 

13 (Whereupon, Tisch Deposition 

14 Exhibit No. 11413, document titled Low Income 

15 Black Tracking Study, Presented: August 29, 

16 1986, marked.) 

17 Q. I’m going to ask you at least some 

18 general questions about this without having you 

19 go through the document because it is quite 

20 lengthy. But certainly you have the right to do 

21 that. And just the title, it says Low Income 
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2 black Tracking Study, dated August 29, 1986. My 

3 question to you is during the period when you 

4 were CEO through 198 9 to 1995, did you do a 

5 tracking study for low income Blacks during that 

6 period of time, sir? 

7 MR. WACHTELL: I'm going to object to 

8 the question in the form you put it, and direct 

9 him not to answer. If you want to ask him did he 

10 do particular type of study during the period 

11 that he is CEO, you can ask that. But when you 

12 seek to relate it to a document from a different 

13 period of time which, as far as we know because 

14 it lacks foundation, he's never seen and doesn't 

15 even know what it is, you just can't do that. So 

16 please either put, either lay a foundation that 

17 he knows something about this study that you have 

18 put in front of him or just ask him a question 

19 divorced of this. 

20 MR. JOHN ANGELOS; You're directing him 

21 not to answer, sir? 
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2. MR. WACHTELL; Yes. 

3 A. Let me say something about this. You 

4 seem to have two, you seem to have duplicate 

5 copies. 

6 Q. Those copies were made by Lorillard 

7 because the Bates numbers are consecutive. So 

8 the reason there's two copies is because when it 

9 was originally Bates numbered by Lorillard 

10 Tobacco they -- 

11 MR. WACHTELL: You put a document in 

12 front of him which you characterize as lengthy 

13 and say he really doesn't have to look at it, 

14 then you use it as a predicate for a question, 

15 I’m going to direct the witness not to answer 

16 that question. If you want to ask him what kind 

17 of studies they conducted during his tenure, 

IB that's fine. 

19 Q. Did you conduct a study on low income 

20 Blacks, a low income Black tracking study during 

21 the period when you were CEO? 
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A. I don"t know. 

Q. Okay. 

A. I know we conducted several tracking 
studies, and I know that we always tried to get 
as complete a sample as possible of all 
consumers, and I think from one of the other 
exhibits you saw that, saw the difficulty of 
getting a good sample of low income blacks, and 
some of the efforts that had to be made in order 
to reach and understand the smoking patterns of 
low income Black smokers, And if that 
necessitated augmenting the switching studies 
that we did, it may very well have been that we 
did a study specifically targeting or looking for 
low income Blacks. 

MR. WACHTELL: Mr. Tisch, you're not 
being asked to speculate. You’re being asked if 
you know. 

A. I don't know. 

Q. Do you specifically, do you recall any 


I 
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2 studies, specific tracking studies you did during 

3 the period <89 to '95 -- 

4 MR. GENDRON: Asked and answered. 

5 Q. --of any smokers of Newport products? 

6 A. I believe we did one and maybe two 

7 during my tenure of the total market. I don't 

8 know whether we did any beyond that of, 

9 specifically of Newport smokers or menthol 

10 smokers or nonmenthol smokers or low filtration 

11 smokers or high filtration smokers. I don't 

12 know. 

13 Q. Okay. Of the one or two that you do 

14 recall, do you have any specific recollection 

15 about those, about what groups they may have been 

16 targeted -- strike that. Not --of what kind of 

17 groups they may have been tracking? 

18 A. I think they were designed to track the 

19 total market. To look at the total, the total 

20 market of all smokers and determine if there were 

,* s 

21 any significant changes in smoking patterns. 

I 
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2 Q. Is that all smokers of Lorillard 

3 products or 

4 A. No. I believe -- I have a vague 

5 recollection that it was all smokers. 

6 Q. We'll take a break here for just a 

7 second, sir. 

8 And who was in charge, during the 

9 period of 1989 to 1995 who would be involved in 

10 your, at Lorillard would be compiling or doing 

11 tracking studies at that time? 

12 A. Well, the primary responsibility would 

13 be the director of research who reports to, the 

14 director of market research who reports to the 

15 vice president of advertising brand management, 

16 later the vice president of marketing. 

17 Q. Who was that person? 

18 A. Well, the first half of my tenure it 

19 was a man named Tom Jones, the second half a man 

20 named Andy Pasheluk. 

21 Q. Let me show you a document I'm going to 
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2 mark as 11414. 

3 (Whereupon, Tisch Deposition 

4 Exhibit No. 11414, memo from Stevens to Tisch, 

5 dated September 12, 1989, marked.) 

6 MR. WACHTELL: Can we go off the record 

7 for a minute? 

8 MR. JOHN ANGELOS: Sure, 

9 (Discussion off the record.) 

10 MR. JOHN ANGELOS: For the record, I've 

11 marked a letter -- let me just do a cursory 

12 introduction. -- under exhibit 11414, dated 

13 December 12, 1989, authored by Arthur J. Stevens, 

14 under Lorillard letterhead, addressed to three 

15 gentlemen, Mr. Tisch, Mr. Ave and Ms. Ridgway. 

16 MR. GENDRON: This document is one of 

17 2337 Lorillard documents found subject to the 

18 crime fraud exception and produced pursuant to 

19 court order in the State of Minnesota and 

20 produced pursuant to congressional subpoena to 

21 Chairman Bliley and placed on the Internet by 
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2 Chairman Bliley. Lorillard objects to its use at 

3 this deposition, reserves all rights concerning 

4 it. It wants to note that both Judge Brown in 

5 the State of Maryland and Judge Levie in Reed 

6 have entered no waiver orders concerning this and 

7 other documents but we recognize that Judge 

8 Angeletti has issued a contrary ruling which is 

9 subj ect to appeal. 

10 If it would be all right with counsel, 

11 probably in the interest of providing a less 

12 cluttered record, I'd simply like to have a 

13 continuing objection to the use and questioning 

14 on this document. 

15 MR. JOHN ANGELOS: Fine. 

16 MR. GENDRON: Thank you. 

17 Q. Mr. Tisch, do you see the document in 

18 front of you, sir? 

19 A. Yes, I do. 

20 Q. Okay. The Mr. Tisch which is at least 

21 listed as someone who it is addressed to, was 
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CONFIDENTIAL -- UNDER SEAL 
that you in 1989 to your understanding? 

A. I believe it was. 

Q. Okay. And Mr. Ave was -- let's go back 
a step. On September 12, 1989 had you assumed 
leadership as the CEO and Chairman of Lori Hard 
Tobacco at that time? 

A. I believe so. 

Q. Okay. And who was your predecessor? 

A. Mr. Ave. 

Q. On this date, if you know, was Mr. Ave 
receiving mail or correspondence? 

A. I believe Mr. Ave at that point was the 
President or the COO, I'm not sure if he ever 
became the COO, or just went from being the CEO 
to being the president. 

Q. Okay. At this time on September 12, 
1989 was he still employed by Lorillard Tobacco? 

A. I believe he was. 

Q. Okay. And I'm sorry if I 
misunderstood. In what capacity, do you know, if 


Al Bets & Associates, Inc. (410) 752-1733 


http://legacy.library.ucsf.e(3l!iytid/ekt|0^a0jQ!ipel^.industrydocuments.ucsf.edu/docs/phgl0001 


94676408 



195 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 
IS 

19 

20 
21 


CONFIDENTIAL -- UNDER SEAL 

you know? 

A. Probably the president. 

Q. Okay. 

A. President was the title he carried. 

Q. And Ms. Ridgway, can you identify that 
person, please? 

A. Sarah Ridgway who at the time was vice 
president of public relations for Lorillard, 
shortly after that was unemployed. 

Q. Okay. The body of the letter, it 
states that the Luken hearing was September 13, 


did you attend that hearing, sir? 
A. No, I did not. 
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9 0, Are you familiar with what that Surgeon 

10 General warning says or said back in 1989, sir? 

11 A. I believe it said something to the 

12 effect that the Surgeon General's warning smoking 

13 has been determined to be hazardous to your 

14 health. 

15 Q. Okay. And also at that time in 1989 

16 was there a rotating warning going on where there 

17 were other warnings also placed on the pack and 

18 also in the advertisement corners? 

19 A, I believe there was. I believe there 

20 was a rotation of four warnings, one -- I don't 

21 even remember what they were specifically but 
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CONFIDENTIAL -- UNDER SEAL 
they rotated every quarter. 

Q. Let me show you a document I'm going to 
mark as 1141S. 

(Whereupon, Tisch Deposition 
Exhibit No. 11415, memo from Tisch to 
Distribution List, dated January 15, 1991, 
marked.) 

0. Sir, for the record this is a letter 
authored by Andrew H. Tisch on January 15, 1991. 

MR. GENDRON: If you could just give me 
a moment to check that against this list. 

MR. JOHN ANGELOS: Okay. This one is 
stamped confidential. 

MR. GENDRON: Thank you. 

Q. Sir, turn your attention to the last 
page on the distribution list. 

A. Okay. 

Q. Under marketing research, can you 
identify the first person's name written there, 

M. R. Abene? 
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A. I believe it's pronounced Abene. And 
I, I don’t recall what each of these people, I 
mean, if we’re going to go through the whole 
list, I don’t recall their specific 
responsibilities. Some of them I do know but -- 

Q. Okay. Under marketing research, which 
names do you know? 

A. Well, I know all the names, I know all 
the people., I don’t know what their exact areas 
of responsibility were and what the various 
levels were. Marianne Abene, Cliff Alfandre, 
Scott Benson, Elisa DeLaura, Sarah Evans, Tom 
Jones, Peter McFadden, Sue Smith, Herb 
Westphalen. 

Q. Do you know which one of those 
individuals was involved with, that -- let me ask 
you. Did one of those individuals do marketing 
research on the Newport product? 

A. I don’t know. 

Q. Okay. Let’s go down to the sales. Can 
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2. you identify someone in that sales list who 

3 worked on the Newport product? 

4 A. Well, every one of the people on this 

5 list worked on every product. 

6 Q. Okay. To advertising brand management, 

7 that category, is there any specific individual 

8 in there who dealt with the Newport product that 

9 you recall? 

10 A. I believe Victor Lindsley worked on the 

11 Newport product at the time, Judy Young. I'm not 

12 sure, Rolland Hammer may have. Warren Leong. 

13 This is a walk down memory lane. 

14 Q. Okay. Turn your attention back to page 

15 1. The last, it's just a line or sentence you 

16 have before your name is signed, it says "Please 

17 consider this the Lorillard marketing code." Did 

18 you distribute this memorandum, or this code, 

19 each year you were in charge as the CEO? 

20 A. I don't recall whether I did or not. 

21 Q. Would it have been your normal practice 
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2 to reinforce or distribute this type of, I guess, 

3 rules or some rules from the governing body there 

4 to your folks on the attached list? 

5 MR. WACHTELL: Objection to the form of 

6 the question as lacking foundation. 

7 A. Sometime after this was issued, this 

8 and a number of other regulations were 

9 memorialized into a notebook that was maintained 

10 by the legal department, and which every person. 

11 that interfaced in the marketing or sales or 

12 other areas maintained in their office at all 

13 times, 

14 Q. You state in the body of your paragraph 

15 here that the code is not law, it's a voluntary 

16 undertaking and an important one. Was this 

17 actual, the context of what's contained here, was 

18 that written by Lorillard cr was that written by 

19 someone else? 

20 MR. GENDRON; Objection. Counsel, I 

21 notice as you were asking the question you were 
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2 gesturing to the second page while you were 

3 reading from the first page. What do you mean by 

4 "this"? 

5 MR. WACKTELL: Also why don't you read 
S the preceding sentence and paragraph which 

7 essentially answers your question. Why did you 

8 only read part of it? 

9 MR. JOHN ANGELOS: Since there's some 

10 confusion. 

11 Q- Did Lorillard rewrite or redraft any of 

12 the contents of this before that.it was 

13 distributed to the people on the list, sir? 

14 MR. WACHTELL: I object to the question 

15 as misleading. Would you read the first the 

16 sentence, please, or would you like me to read it 

17 into the record? 

18 MR. JOHN ANGELOS: I can read the first 

19 sentence, sir. Thank you. 

20 MR. WACHTELL: Would you read it into 

21 the record, please? Do you decline to do so? 
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2 MR. JOHN ANGELOS: I decline to do so. 

3 MR. WACHTELL: What is the question 

4 that is -- what is the question that's before the 

5 witness now? 

6 MR. JOHN ANGELOS: Mr. Betz, can you 

7 read the last question. 

s (The record was read as requested.) 

9 MR. WACHTELL: What is "this"? 

10 MR. JOHN ANGELOS: The context of the 

11 body of the three and a half pages, the body of 

12 this memorandum. 

13 MR. GENDRON: The attachment, counsel? 

14 Attached to -- 

15 MR. WACHTELL: Why are you being so 

16 obstinate on this? I mean, you got a lead 

17 sentence here which says what it's talking about 

18 and you seem to be absolutely determined, to make 

19 no reference to it and to cause a confusion. 

20 MR. GENDRON: I'm going to have to join 

21 the objection. Vague and ambiguous. And it 
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CONFIDENTIAL -- UNDER SEAL 
could be a much simpler question. 

MR. WACHTELL: Do you understand, the 

question? 

THE WITNESS: I don’t think so. 

MR. WACHTELL: Fine. Let’s move on. 
Next question, please. 

MR. JOHN ANGELOS: Are you instructing 
your witness not to answer, sir? 

MR. WACHTELL: The witness said he 
doesn't understand the question. 

Q. Do you recall the question, Mr. Tisch? 
A. Could you repeat the question, please? 
MR. WACHTELL: You're really wasting 
huge amounts of time with no purpose whatsoever. 

(The record was read as requested.) 

MR. GENDRON: Objection. Vague and 

ambiguous. 

MR. WACHTELL: The witness has told you 
he doesn't understand the question. Please put a 
different question. 
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2 Q. Mr. Tisch? 

3 MR. WACHTELL: Unless you understood it 

4 as repeated. 

5 A, I can answer a question in there. 

6 MR. WACHTELL: No. 

7 A. But I can’t -- 

8 MR. WACHTELL: Unless you understand 

9 the question? 

10 A. I do not understand the question. 

11 MR. WACHTELL: If you do not understand 

12 the question, please do not attempt to 'answer 

13 it. 

14 Q. Just so I'm clear, you don't understand 

15 the question; is that what you're saying, sir? 

16 A. I don't understand the question. 

17 Q. Mr. Tisch, I'm going to make a 

18 representation to you that this morning your 

19 lawyers produced a document which essentially was 

20 to the Plaintiffs concerning certain testimony 

21 and -- let me -- I believe it addresses just 
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2 your testimony in the State of Minnesota case 

3 which you delivered by deposition in 1997 on 

4 September 30th and October 1st. Let me ask you a 

5 preliminary question. Did you review your 

6 deposition testimony from the State of Minnesota 

7 V Philip Morris that took place on September 30th 

8 and October 1st, 1997? 

9 MR. WACHTELL: When? 

10 Q. At any time after it was taken? 

11 A. Yes, I did. 

12 Q. And did you make some changes -- they 

13 call this an errata sheet. Did you complete the 

14 errata sheet, some corrections of your . 

15 testimony? 

16 A. i completed the sheet and then 

17 discussed them with my lawyers to make sure that 

18 we were in agreement as to what it was that I had 

19 said and make sure that we had all the typos in 

20 there fixed up and then tried to issue as 

21 complete an answer as possible. 
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2 Q. Okay. There is a mention here that you 

3 testified in the Minnesota deposition about the 

4 nicotine augmentation project and I'm just going 

5 to read it for the record. 

6 MR. WACHTELL: Could you put a copy 

7 before the witness. 

8 MR. JOHN ANGELOS: This is just what 

9 you gave me this morning, so I don't have one. 

10 ms. CHAPPELL: There should have been 

11 several copies. 

12 MR. JOHN ANGELOS: I have one. I think 

13 we have it here. This is great. 

14 MS. CHAPPELL: I'm sorry. 

15 Q. Let's mark this as 11416. 

16 (Whereupon, Tisch Deposition 

17 Exhibit No. 11416, document titled State of 

18 Minnesota, et al. V. Philip Morris, et al., 

19 Certificate, marked.) 

20 Q. I will ask you to turn to page 2. 

21 MR. MURPHY: It may be helpful, John, 
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CONFIDENTIAL -- UNDER SEAL 
if you also mark with this the actual transcript 
to which the page cites refer so the witness can 
make reference to that. That was previously 
provided to your firm iri connection with -- 

MR. JOHN ANGELOS: I don't have the 
transcript here today. 

MR. MURPHY: -- une scheduling of this 

deposition. 

MR. JOHN ANGELOS: True. But I don't 
have a copy of the as we sit here. 

MR. MURPHY: I think we do. I'll see 
if i can make one copy. it's not that meaningful 
without it. Claire is getting a clean copy that 
can be marked with this so the references are 
clear. 

MR. WACHTELL: Why don't we .go off the 

record. 

THE VIDEOGRAPHER: Tape is stopped. 

(Discussion off the record.) 

THE VIDEOGRAPHER: Returning to the 
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2 record at 1616 from 1605. 

3 BY MR. JOHN ANGELOS: 

4 Q. Let's go ahead and give you a copy and 

5 have this marked as exhibit 11417, a copy of your 

6 testimony in front of the Waxman committee back 

7 in 1994, Mr. Tisch, and I will pass that to you 

8 so you have that as a reference, sir. 

9 (whereupon, Tisch Deposition 

10 Exhibit No. 11417, document titled Hearing of the 

11 House Energy & Commerce Committee, Subcommittee 

12 on Health and the Environment, dated April 14, 

13 1994, marked.) 

14 MR. WACHTELL: You say it's a copy of 

15 his testimony. It's a document that, I guess, 

16 includes his testimony; is that correct? 

17 MR. JOHN ANGELOS: Yes, sir. His 

18 testimony is quite limited or 

19 MR. WACHTELL: Yes. 

20 Q. Mr. Tisch, have you had an opportunity 

21 since, subsequent to you testifying in April of 
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2 1994 in front of the Waxman committee, to review 

3 the testimony you gave there at any time? 

4 A. Yes, I have. 

5 Q. Okay, And just if we can -- I'm going 

S to try to move a little rapidly through this but 

7 if there's any time when you feel I'm moving too 

8 fast, you just let me know. 

9 For the record, you were under oath 

10 when you testified there back in April 1994; is 

11 that correct? 

12 A. That’s correct. 

13 Q. Okay. And I want to turn your 

14 attention to page 22 of the document you have 

15 there, sir. I believe this indicates, this page 

16 shows where you were giving a statement to the 

17 committee. Is that your recollection, sir, if 

18 you can see that where it starts with Mr. Tisch? 

19 A. Yes. 

20 Q. At least in the first paragraph, you 

21 testified to congress, and I'll read the, this 
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2 entire paragraph so the record is clear and 

3 complete, "At the outset, I want to reaffirm and 

4 emphasize what Dr. Speers (ph) said during his 

5 appearance on March 25 and to make absolutely 

6 clear to the congress and to the public that the 

7 level of nicotine in the products manufactured 

8 and sold by Lorillard is solely determined by the 

9 tobacco that we buy and the blending of the 

10 different tobaccos used in our manufacturing.” 

11 Did I read that accurately, sir? 

12 A. You did- 

13 Q. Okay. And as you sit here today, and I 

14 will preface that with that you were deposed in 

15 Minnesota and my understanding is certain 

16 documents or the fact that the nicotine 

17 augmentation project letter was shown to you, let 

18 me try to clear that up so it -- 

19 MR. WACHTELL: Are you withdrawing the 

20 preamble? 

21 MR. JOHN ANGELOS: Yes, sir. 
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2 MR. MURPHY: John, an administrative 

3 point, I do now have from Sean a copy of the 

4 Minnesota transcript. So if you want to include 

5 this with the exhibit that you previously marked 

6 of .the errata sheet, it might make for just a 

7 clearer record in case the witness is referring 

8 to that document. 

9 MR. JOHN ANGELOS: Okay. I appreciate 

10 that. Thank you, 

11 Q. Sir, the statement I just read to you 

12 and which you testified to in congress back in 

13 1994, do you still stand by that statement? 

14 A. Repeat the question. 

15 Q. The statement I just read to you and 

16 which you testified to in front of congress back 

17 in April of 1994, that paragraph, do you still 

18 stand by that statement, sir? 

19 A. To the best of my knowledge, yes, I 

20 do. 

21 Q. Okay. And did there come a time 


I 
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1 CONFIDENTIAL -- UNDER SEAL 

2 subsequent to that statement in 1994 when you 

3 became aware that Lori Hard had, the research 

4 department had conducted a nicotine augmentation 

5 project? 

6 A. I believe there had come a time. 

7 Q. After that moment when you testified; 

S is that fair to say? 

9 A. I believe so, yes. 

10 Q. Is it also fair to say that that -- 

11 MR. WACHTELL: Wait. What does after 

12 that moment when you testified mean? Do you mean 

13 did he find out the next moment, or did he find 

14 out -- 

15 Q. That's a good question. When did you 

16 find out that the nicotine augmentation project 

17 existed at Lorillard? 

18 MR. WACHTELL: To the best of your 

19 knowledge. 

20 A. To the beet of my recollection, during 

21 the Minnesota deposition. 


Al Betz & Associates, Inc. (410) 752-1733 


http://legacy.library.ucsf.eSK»tliiGiyekb|fl^EUaO^|aw#.industrydocuments.ucsf.edu/docs/phgl0001 


94676426 



213 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


CONFIDENTIAL -- UNDER SEAL 

Q. Okay. And that was approximately 1997, 
I believe you said? 

A. Right. 

Q. In 1997? Okay. 

A. September 30, I believe, October first. 

Q. It was at that time that the 
Plaintiff's counsel for that state showed you 
certain documents that, concerning the nicotine 
augmentation project; is that fair to say? 

A. That's fair to say. 

Q. Okay. And is it also fair to say that 
after you reviewed your testimony, your, the 
deposition testimony in the Minnesota litigation 
that you gave that you later discovered a letter 
by -- 

The July 27 letter are you referring 


to? 


A. 

Q. 

A. 

Q. 


Yes, sir. Yes, sir. October 27. 
October 27. 

Yes. When did you first discover that 
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2 Mr. Stevens had sent a letter to the Waxman 

3 committee concerning the nicotine augmentation 

4 project? 

5 A. Well, I first became aware of it, I 

6 guess, shortly after the Minnesota depositions. 

7 Q. Okay. Were you shown that, if you 

8 recall, at the deposition were you shown a copy 

9 of that letter that Mr. Stevens had. sent to the 

10 Waxman committee? 

11 A. I don't believe I was. 

12 Q. Okay. How did it come about where that 

13 letter was uncovered or shown to you? 

14 A. I think I had expressed concern to my 

15 lawyers about a lot of the questioning that Mr. 

16 Finzen had put to me during the Minnesota 

17 deposition, and my sense that we had made a 

18 pledge to congress to provide them with specific 

19 information, and my question was it seems to me, 

20 without being a scientist, that these would 

21 possibly fall into the category of things that we 
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2 should have made congress aware of as part of the 

3 request that Mr. Waxman had made to the CEOs as a 

4 followup, and I expressed a certain amount of 

5 concern to my lawyers that, you know, why am I 

6 being made aware of this right now, a few years 

7 later, you know, what's going on here. 

8 Q. And you subsequently found out that, or 

9 that your attorney, that Mr. Stevens had 

10 forwarded -- 

11 A. General counsel of Lori Hard. 

12 Q. Yes. He had forwarded those documents 

13 to Mr. Waxman. 

14 A. I'm not sure that he had forwarded the 

15 documents to Mr. Waxman. I think if you read the 

16 October 27 letter, I believe it's page 5 where we 

17 say other research that Lorillard has conducted 

18 since 1960 for the purpose of improving the taste 

19 characteristics of its product but which 

20 Lorillard never adopted for commercial use 

21 include the addition of nicotine and/or nicotine 
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2 source of tobacco and other cigarette components 

3 and parts, et cetera, et cetera. I think this 

4 was, this was made, this was where we made Mr. 

5 Haxman aware of the existence of these documents. 

6 Q. Okay. Have you ever seen the documents 

7 that were -- let me ask you this. You stated 

3 that Mr. Waxman was notified of the existence of 

9 these. Were those documents produced to that 

10 committee, to your knowledge? 

11 A. I don't know. 

12 Q. Okay. 

13 A. I believe that this was a request as to 

14 what do we do about this. 

15 Q, But you don’t have any knowledge of the 

16 actual documents themselves relating to this 

17 document were produced to the committee? 

18 A. x don't have any specific knowledge 

19 about that. 

20 Q. Okay. Do you know who would if that 

21 was ever, if those were ever actually produced? 
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A. Possibly Mr. Stevens. 

Q. Okay. And have you yourself ever 
reviewed those nicotine augmentation project 
documents that are referenced in Mr. Stevens' 
letter. 

MR. WACHTELL: What do you mean by 

reviewed? 

Q. Have you ever seen them? 

A. Yes. 

MR. WACHTELL: They were shown to him 
during the Minnesota deposition. That's what 
he's testified to. 

Q. Is that accurate, sir? 

A. That's accurate. 

Q. Was that the first time you had seen 
them, sir? 

A. To the best of my knowledge, yes. 

Q. Let me 

MR. JOHN ANGELOS: Mr. Murphy, are 
there exhibits attached to the, to that, to the 
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deposition that you brought in here or is that 
just the context or body of it? 

MR- MURPHY: That is just a copy of the 
transcript itself. 

MR. JOHN ANGELOS: Okay. 

Q. Let me go ahead and show you a document 
we're going to go ahead and mark -- I think I 
might be able to reproduce it with the ones I 
have -- 11418, sir. 

A. Do I need any of these? 

Q. No. If you want to put that on the 
side for a second. We might come back to that, 
sir. 

(Whereupon, Tisch Deposition 
Exhibit No. 11418, memo from Minnemeyer to 
Schultz, dated May 4, 1976, marked.) 

Q. Let me show you this document. And 
this document hasn't been marked. It was used in 
Minnesota, as far as I can tell, in the 
deposition. I want to ask you -- 
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2 MR. WACHTELL: Are you representing the 

3 document has not been marked or that just this 

4 copy has not been marked? 

5 MR. JOHN ANGELOS: I honestly couldn't 

6 answer that question, sir. 

7 MR. WACHTELL: Well, then, I think that 

8 -- I don't think then you should suggest to the 

9 witness that the document was not marked in 


10 

Minnesota. 


11 


MR. JOHN ANGELOS: 

Okay. Fair enough. 

12 

Q. 

Have you ever seen 

this document 

13 

before, 

sir? 


14 

A. 

I don 1 1 know. 


15 

Q. 

Okay. And can you 

identify who Dr. 

16 

Fred Schultz is? 


17 

A. 

Dr. Fred Schultz was the -- 

.18 


MR. WACHTELL: The 

document I 1 m looking 

19 

at says 

Dr. F. J. Schultz. 


20 

Q. 

Dr. F. J. Schultz. 

Can you identify 

21 

that person for me, sir? 
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A. Dr. F. J. Schultz was the vice 
president of research and development for 
Lorillard in, I guess, the '70s, '80s and 

early ‘90s. 

Q. Okay. And was he also director when 
you were CEO of the company? 

A. Part of the time. 

Q. Okay, Do you know who H. J. Minnemeyer 

is? 

A. That's Harry Minnemeyer, who was one of 
the top people under Dr. Schultz. 

Q. Okay, And during the course when you 
were CEO did you have an occasion to review any 
of Dr. Minnemeyer's work when you were there? 

A. I don't know what you mean by review. 

Q. You just said he was one of the top 
scientists there. What do you base that upon? 

A. The organization chart. 

Q. Okay. Did you have any direct 

interaction with specific individuals in the 
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research department? 

MR. WACHTELL: I'm looking at the 
Minnesota transcript, and at page 103 and 
continuing thereafter all these questions are 
asked with reference to specific documents which 
was there apparently marked as Plaintiff's 
Exhibit 1201. 

MR. JOHN ANGELOS: Are you representing 
that this document dated this date, sir -- 

MR. WACHTELL: T'm just reading from 
page 103 line 16, Plaintiff's Exhibit 1201 is a 
confidential memorandum on Lorillard letterhead, 
dated May 4, 1976 from H J. Minnemeyer to Dr. F. 
J. Schultz, Subject: Nicotine Augmentation 
Project (NAP) et cetera, et cetera, et cetera. 

So it certainly seems that way. And then there's 
a whole line of questions on this document. So I 
don't think you ought to repeat it. 

MR. JOHN ANGELOS: All right. 

MR. GENDRON: There are different Bates 
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CONFIDENTIAL — UNDER SEAL 
numbers but it's the same number of pages of the 
document. Same number of pages but different 
Bates numbers. 

MR. WACHTELL: It appears clear it's 
the same document, unless there's two documents 
that Minnemeyer churned out to Schultz on the 
same subject the same day. 

A. With the same title? 

MR. WACHTELL: With the same title. 

Q. Okay. Let's see if we can get 
through. I have a host of these documents. 

Let's see if any of these are separate or 
different, since we might have some -- 

MR. WACHTELL: I really think that it 
behooved you, if you were going to do that, to 
have looked at the Minnesota transcript to see 
whether this has already all been covered. I 
mean, this just isn't fair, 

MR. JOHN ANGELOS: I will -- I respect 
what you're saying. I was, based upon the letter 
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2 you presented me this morning concerning an 

3 agreement among other lawyers, not you and I -- 

4 MR. WACHTELL: Right. 

5 MR. JOHN ANGELOS: -- that that was the 

6 understanding. Since we differed on that 

7 originally and on taking this representation as 

8 what it says, I would ask at least some 

9 indulgence from defense counsel to at least 

10 permit me to review these quickly and get through 

11 those. 

12 MR. WACHTELL: Why don't we try to see 

13 in each case, before you starting asking 

14 questions, whether we can jointly very quickly 

15 see whether they have already been covered. 

16 MR. JOHN ANGELOS: Okay. I think -- 

17 MR, WACHTELL: If you identify which 

18 document, probably -- I was able to find this one 

19 pretty readily. 

20 MR. JOHN ANGELOS: If you don't mind, 

21 I'll continue with you know, the dates we have 

i 

t 
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2 right here. 

3 MR. WACHTELL: Give us the next one and 

4 then we'll see -- 

5 Q. June 16, 1976, Minnemeyer to Spears. 

6 And the subject is progress report on nicotine 

7 augmentation project. June 16th. These are 

8 going to go in chronological order. 

9 MR. WACHTELL: June 16th is covered 

10 starting at page 139 of the Minnesota 

11 transcript. Exhibit 1204. 

12 MR. JOHN ANGELOS: Thank you. I’m 

13 going to go ahead and the next one is dated 

14 February 7, 1977, it's from R.S. Marmor, 

15 M-A-R-M-O-R, nicotine augmentation project, to H. 

16 J. Minnemeyer. I'll represent I have a 

17 Plaintiff's exhibit stamp on here of 1206. This 

18 has been covered. 

19 MR. WACHTELL: Fine. Good. 

20 MR. JOHN ANGELOS: Okay? The next 

21 document I also have as Plaintiff's Exhibit 1207 


Al Betz & Associates, Inc. (410) 752-1733 


http://legacy.library.ucsf.eCBriliJ]l(Mid[QtpEBQOi/py(slfv.industrydocuments.ucsf.edu/docs/phgl0001 


94676438 




225 


1 CONFIDENTIAL -- UNDER SEAL 

2. in Minnesota, to Schultz from Minnemeyer, 

3 continuation of the nicotine augmentation 

4 project, date of February 9, 1977. I have a 

5 Plaintiff's stamp on there. 


6 

MR. 

WACHTELL: So 

it' s 

been 

covered. 

7 

MR. 

JOHN ANGELOS: 

Yes, 

sir. 

I have 


8 one here dated April 13, 1977 from Minnemeyer to 

9 Spears, this is called a nicotine enrichment 

10 project. This is- different. I don't know if 

11 this has been covered. 

12 MR. WACHTELL: Let me see if I can 

13 figure it out. Just give us a second and see if 

14 we can figure it out. What’s the date on this 

15 again? 

16 MR. JOHN ANGELOS: April 13, 1977, 

17 Minnemeyer to Spears. 

18 MR. WACHTELL: I can't tell on this one 

19 right away. 

20 May I see it for a moment? Let me take 

21 a look at it. Maybe I'll recognize it. 
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2 MR. JOHN ANGELOS: Sure. 

3 THE VIDEOGRAPHER: The sound is down. 

4 The tape is still rolling. 

5 MR. WACHTELL: I can't find a 

6 reference. Why don't you ask the witness about 

7 it. If we come across it -- 

8 Q. Let me show you 11419 for the record, 

9 sir. 

10 (Whereupon, Tisch Deposition 

11 Exhibit No. 11419, memo from Minnemeyer to 

12 Spears, dated April 13, 1977, marked.) 

13 A. What do you want me to do with 418? 

14 Q. Let’s put that here. Sir, this is a 

15 memorandum dated April 13, 1977 to Dr. Spears 

16 from H. J. Minnemeyer, it's called present status 

17 of the nicotine enrichment project. Had you ever 

18 seen this document before, sir? 

19 MR. WACHTELL; Are you excluding from 

20 your question if it was shown to him during the 

21 course of the Minnesota deposition? 
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2. MR. JOHN ANGELOS: I am not excluding 

3 anything. 

4 Q. Do you recall seeing this document 

5 before, sir? 

6 A. I don't believe so. 

7 Q. All right. And when you testified in 

8 front of congress back in 1994, ware you aware 

9 that some scientists, or these two particular 

10 scientists, had discussed this nicotine 

11 enrichment project? 

12 MR. WACHTELL: Object to the form of 

13 the question. You may answer. 


14 


MR. GENDRON: 

Asked and answered. 

IS 

A. 

No, I was not 

aware. 

16 

Q. 

Okay. And let 

me turn your attention 


17 to page 2 in the top paragraph, and this is 

18 written by one of your scientists. Dr. 

19 Minnemeyer, I believe. 

20 MR. WACHTELL: Wait a minute. You say 

21 one of his scientists. In 1977 I don't believe 
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2 he was at the company. 

3 Q. But in 1984 to 1994 -- or, pardon me, 

4 1995, Dr. Minnemeyer was a scientist at your 

5 company; is that correct? 

6 A. I believe it was Mr. Minnemeyer, but he 

7 was, I believe, at the company, yes. 

8 MR. WACHTELL; Mr. Tisch may have owned 

9 him between 1989 and 1995, John. He didn't own 

10 him in 1977. So I don't think you should refer 

11 to him as his scientist. 

12 Q. Let me ask you this. During 1989 and 

13 1995 as the CEO were you responsible, at least 

14 when you testified in front of congress, you were 

15 testifying on behalf of the history of Lorillard; 

16 is that fair to say? 

17 MR. WACHTELL: Object to the form of 

18 the question. 

19 A. I was testifying based on my knowledge 

20 and the expertise that I had at that moment of 

21 the history of the company. 
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2 Q. Okay. But being the CEO, let me ask 

3 you how did. you come about that you were the one 

4 who was elected or selected to testify? Was it 

5 just from the subpoena from Mr. Waxman, 

6 Representative Waxman? 

7 MR. WACHTELL: Object to the form of 

8 the question. Assumes facts not in evidence and 

9 lacks foundation. 

10 A. I don't know how he chose me, X was 

11 the one that was asked to appear. 

12 Q. Okay. And who asked you? 

13 A. I believe it was Congressman Waxman 

14 through a letter of invitation, unfortunately not 

15 engraved. 

16 Q. Okay. Would that letter that was sent 

17 to you, the invitation, was it your understanding 

18 that you were going to testify on behalf of just 

19 Andrew Tisch, the individual, or on behalf of 

20 Lorillard Tobacco Company? 

21 MR- WACHTELL: I don't understand the 
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2 question. Vague and ambiguous. 

3 A. I don■t know. 

4 Q. When you testified did you testify in 

5 the capacity as the CEO of Lorillard Tobacco 

6 Company or as Andrew Tisch, citizen of the United 

7 States? 

8 MR. GENDRON: Objection. 

9 MR. WACHTELL: That question presumes 

10 that the CEO of Lorillard can't be a citizen of 

11 the United States, that the two are mutually 

12 exclusive. 

13 MR. GENDRON: It also might make more 

14 sense if you just asked him how he was invited to 

15 appear. 

1 6 MR. WACHTELL: If he recal1a. 

17 A. What's the question, please? 

18 Q. When you went to testify in front of 

19 congress did you do so as a representative from 

20 Lorillard Tobacco Company? 

21 A. In my mind, in certain instances I was 
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2 testifying on what I knew about Lorillard and in 

3 certain instances I was testifying about my own 

4 personal opinions. 

5 Q. Okay. And when you were -- were you 

6 -- strike that. Who else was, when you went to 

7 testify at this hearing, specifically in April of 

8 1994, were there other CEOs oresent from the 

9 other tobacco companies with you? 

10 A. Yes. 

11 Q. Okay. And if you recall, how many 

12 other CEOs were present with you, sir? 

13 A. There were six other CEOs. 

14 Q. Okay. Is it your understanding that 

15 those six other CEOs were representatives of 

16 these six other major tobacco companies in the 

17 United States? 

18 A. Yes. 

19 Q. Okay. And when you testified, at least 

20 for the purposes of the hearing and the 

21 transcript you have in front of you, were there 


* 
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2 any other, on the April 14th date, were there any 

3 other individuals from Lorillard that testified 

4 with you that day? 

5 A. I believe that I was asked to bring 

6 along with me my top, the top person in our 

7 research department. 

8 Q. Okay. And who was that? 

9 A. That would be Dr. Alexander Spears. 

10 Q. When you testified in congress that 

11 day, was Dr. Spears present in the room with you, 

12 sir? 

13 A. Yes, he was. 

14 Q. Okay. And during the course of the 

15 testimony did you consult with him or discuss 

16 certain things with him as the questions came to 

17 you? 

18 A. I did. 

19 Q. Okay. And when the question which took 

20 place -- strike that. Had you ever had any 

21 conversations with Dr. Spears in preparation, or 
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2 pr-ior to your testimony, concerning anything 

3 dealing with nicotine and nicotine in the product 

4 of Lorillard cigarettes? 

5 MR. WACHTHLL: Compound. 

6 A. I might have. 

7 Q. Okay. Is it fair to say that Dr. 

8 Spears is the preeminent expert at Lorillard on 

9 the manufacture and production of cigarettes 

10 there? 

11 A. I think it's fair to say that Dr. 

12 Spears has a wealth of knowledge about research 

13 and manufacturing of cigarettes, but I'm sure 

14 that there are people who are more expert in more 

15 narrow fields than Dr. Spears might be. 

16 Q. Okay. When you say more expert in 

17 narrov; fields, would that be at Lorillard? 

18 A. Probably at Lorillard, yes. 

19 Q. Okay. And do you recall how long Dr. 

20 Spears has been with Lorillard as of 1995 when 

21 you were -- 
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2 A. I know he was at Lori Hard prior to 

3 1971 because he was there when I worked there the 

4 first time around. I presume he started 

5 somewhere around the late, mid to late '60s. 

6 Q. Okay. To your understanding today, he 

7 is now the CEO of Lorillard Tobacco Company; is 

8 that correct? 

9 A. That is correct. 

10 Q. Okay. Turning your attention back to, 

11 I just want to refer to your testimony on page 

12 22, which would be of the Waxman, we'll call it 

13 the waxman exhibit, I believe it's exhibit 417, 

14 11417, sir. And back to page 22, if I may direct 

15 your attention. The second paragraph, and I'm 

16 going to go ahead and read it. The tar and 

17 nicotine yields of our products are determined by 

18 a combination of tobacco blends and the physical 

19 characteristics which constitute -- 

20 MR. WACHTELL: You're not reading 

21 accurately. 
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2 MR. JOHN ANGELOS: Shall I start again, 

3 sir? 

4 MR. WACHTELL: Yes. I think you should 

5 slow down. You're not reading accurately. 

6 Q. The tar and nicotine yields of our 

7 products are determined by a combination of the 

8 tobacco blends -- 

9 MR. WACHTELL; Blends, plural. 

IQ Q. -- and the physical characteristics 

11 which constitute the construction of the 

12 cigarette, namely length, circumference, paper 

13 porosity, filter, tip ventilation, and tobacco 

14 density. Nicotine levels follow tar levels and 

15 are not raised or reduced for particular brands. 

16 Do you see that, sir? 

17 A. Yes. 

18 Q, Okay. And did you testify to that back 

19 in April of 1994? 

20 A. Yes, I did. 

21 Q. Okay. Let's turn our attention to the 
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2 document I just passed you, the April 13, 1977 

3 Minnemeyer to Spears document. On page 2, first 

4 paragraph -- you're there. Good. "The objective 

5 of the research department in this project has 

6 been to find how the nicotine delivery of the new 

7 product could be maximized. On the other hand, 

8 the product development department would 

9 concentrate on the flavor aspect of the new 

10 product." 

11 Did you believe that statement about 

12 maximizing, at least the first part of it, the 

13 objective of the research department in this 

14 project has been to find out how nicotine 

15 delivered in the new product could be maximized. 

16 Do you think that statement is consistent with 

17 what you testified to back in 1994? 

18 MR. GENDRON: Objection. 

19 MR. WACHTELL: Wait a minute. 

20 MR. GENDRON: Go ahead. Lacks 

21 foundation, vague and ambiguous. If you would 
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2 like me to clarify, I'd be happy to. 

3 MR. WACHTELL: Furthermore, you're 

4 asking the witness to look, at a document which I 

5 think he's told you he has no recollection of 

6 ever seeing, which is this April 13, 1977 

7 memorandum. And you're asking him to interpret 

8 what the writer of this memorandum meant by the 

9 paragraph, or by the sentence you have read, and 

10 then to characterize whether something which he's 

11 never seen before is or is not consistent with 

12 his prepared statement to congress. I think 

13 that's improper. I'm going to direct him not to 

14 answer. 

15 Q. Mr. Tisch, to your understanding, did 

16 Lorillard -- 

17 MR. WACHTELL: It's also highly 

18 misleading, because on the face of it there's 

19 nothing inconsistent about it. But that's a 

20 different story. 

21 Q. Mr. Tisch, did Lorillard Tobacco 
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2 Company, to your knowledge, ever add nicotine to 

3 their product during the manufacturing process? 

4 A. I think I covered that in my statement 

5 to Mr. Waxman. I think the answer is basically 

6 no, with the exception of I think it was the 

7 nicotine sulphate or whatever it was that was 

8 required to make the alcohol that we used in the 

9 product impotable and some other nicotine in the, 

10 you know, parts per million that I think was part ; 

11 of one of our flavoring ingredients. 

12 But the basic answer on that is no, : 

13 with those two exceptions. I believe I'm -- I’m 

14 trying to characterize my testimony from four 

15 years ago in as short a way as possible. 

16 Q. Since the depositions you have given in 

17 some of these smoking and health cases, 

18 particularly the Minnesota deposition, have you 

19 had an opportunity to review these documents that 

20 we have been labeling as the nicotine 

21 augmentation project? 
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CONFIDENTIAL -- UNDER SEAL 
MR. GENDRON: Objection. Asked and 

answered. 

A. Since the Minnesota deposition? 

Q. Yes, sir. Or, you know -- 
A. Only in the context of preparing for 
the signature for the Minnesota deposition. But 
1 don't believe that I reread those documents. 

Q. But the documents on the nicotine 
augmentation project, have you ever read them 
since 1994? 

MR. WACHTELL: He just answered. 

MR. GENDRON; Object. 

A. No. 

Q. Okay. 

MR. WACHTELL: Wait a minute. Since 
1994? He told you he hadn't even seen them in 
1994 . 

MR. JOHN ANGELOS; I'm just trying to 
get a date. 

MR. WACHTELL; You're getting a 
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2 misleading date. He told you that they were 

3 shown to him in 1997 in connection with the 

4 Minnesota deposition. 

5 A, That's the only time I recall seeing 

6 those documents. 

7 Q. Okay. My question is when you 

8 testified in Minnesota, pardon me, in front of 

9 the Waxman hearing in 1994, you had never seen 

10 any documents that pertained to nicotine 

11 augmentation project; is that fair to say? 

12 MR. GENDRON: Asked and answered. 

13 A. That's the best of my recollection. 

14 Q. Okay. And since -- now, since we 

15 haven't had a complete understanding about what 

16 documents you have seen or not seen, the 

17 documents you did see during the course of the 

18 Minnesota deposition, all right, on nicotine 

19 augmentation project, let's focus on that, 

20 subsequent to seeing those and being 

21 cross-examined on those documents have you, as we 
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2 git here today, have any changes or amendments to 

3 make to your original testimony that you made to 

4 the Waxman committee? 

5 MR. GENDRON: Objection* Argumentative 

6 and asked and answered. 

7 MR. WACHTELL: Unless you want to focus 

8 on specific statements, I'm not going to permit a 

9 blanket statement of that nature, a blanket 

10 question of that nature covering all testimony 
.11 before the Waxman committee all of an unspecified 

12 group of documents. If you have specifics, I 

13 will certainly permit him to answer. 

14 MR. JOHN ANGELOS: Okay. 

15 Q. Your specific statement, which we 

16 already talked about, which says, in which you 

17 stated nicotine levels follow tar levels and are 

18 not raised or reduced for particular brands, the 

19 document I have in front of you, the 1997 April 

20 13, which talks about nicotine enrichment 

21 project, -- let me turn your attention to page 
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CONFIDENTIAL -- UNDER SEAL 
3. It would be the fourth full paragraph. 

A. Starting with? 

Q. The conclusion of this report. 

A. Okay. 

Q. Okay. The conclusion of this, I'm 
going to read it for the record, “The conclusion 
of this report is that nicotine can be added to 
the RL slurry to the predictable levels of 
nicotine in the final product. 71 

Assuming that your scientists were 
being accurate and this is a true statement, do 
you still stand by your statement from the Waxtnan 
hearings that nicotine levels are not raised or 
reduced for particular brands? 

MR. GENDRON: Objection, 

MR. WACHTELL: That is so highly 
misleading as to really be unconscienable. You 
know, you are, you know, you are -- the witness 
is testifying in the paragraphs that you refer to 
to the Waxman committee about, quote, the 
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2 products manufactured and sold by Lorillard. You 

3 are quoting him a document which on its face is a 

4 research of what theoretically could be done 

5 based on research. That is unconscienable. 

6 MR. GENDRON; The question is vague and 

7 ambiguous and also lacks adequate foundation, 

8 especially with respect to the issue Mr. Wachtell 

9 just identified. 

10 MR. WACHTELL: Now, please put proper 

11 questions. That is beyond the pale. 

12 MR. JOHN ANGELOS: Are you instructing 

13 your client not to answer? 

14 MR. WACHTELL; Yes. 

15 Q. I also have a document here, and I 

16 believe this was used in Minnesota, it's dated 

17 6-8-76, application of free nicotine to cigarette 

18 tobacco and delivery of that nicotine as 

19 cigarette smoke. I've got it marked. I'm going 

20 to go ahead and for the record -- 

21 MR. GENDRON: What's the Bates? 
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2 MR. JOHN ANGELOS: The Bates numbers? 

3 Ends in 81406. 

4 MR. WACHTELL: What's the exhibit 

5 number? 

6 MR. JOHN ANGELOS: I've got it 1203. 

7 MR. WACHTELL: Give me a minute. See 

8 if I can find it. And you say it has been -- 

9 MR. JOHN ANGELOS: I believe it's 

10 already been marked. I'm going to show it to you 

11 for the -- 

12 MR. WACHTELL: No. I mean, was it 

13 marked in Minnesota? 

14 MR. JOHN ANGELOS: That's my 

15 understanding, yes. 

16 MS. CHAPPELL: 1203 was in Minnesota. 

17 MR. WACHTELL: Was it shown to this 

18 witness in Minnesota? 

19 MR. MURPHY: Yes. 

20 MR. WACHTELL: Do ws have a page? 

21 MR. MURPHY; 130 and 180. 
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2 MR. WACHTELL; Yes. I got it. 

3 MR. JOHN ANGEHOS: For the record, I'm 

4 also going to -- I have a document, it looks like 

5 Plaintiff's exhibit 1215, it's dated December 6, 

6 1983, submitted by J. M. Johnson, it's called 

7 six-fold increase in percent free nicotine using 

8 phenylethanolamine as an additive. Do you have 

9 an agreement this was also shown in Minnesota? 

10 MR. MURPHY: Page 157. 

11 MR. JOHN ANGELOS: Okay. Plaintiff's 

12 exhibit 1220, dated July 25, 1984, to M. S. 

13 Ireland from J. M. Johnson 

14 MR. MURPHY: Page ISO. 

15 MR. JOHN ANGELOS: Okay. And 

16 Plaintiff's exhibit 1222, to Ireland from 

17 Sudholt, February 6 , 1995. 

18 MR. MURPHY: Minnesota page 163. 

19 MR. JOHN ANGELOS: Okay. Document 

20 dated April 29, 1976, here it is, 1202. 

21 MR. MURPHY: Page 126, Minnesota 
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2 deposition. 

3 MR. JOHN ANGELOS: I'm going to refer 

4 to that, and if I ask questions that are already 

5 repeated, I'm sure you'll remind me. I want to 

6 go ahead and show you a copy of this. I'm going 

7 to mark this as Plaintiff’s exhibit 11420. 

8 (Whereupon, Tisch Deposition 

9 Exhibit No. 11420, memo from Smith to Ave and 

10 Spears, dated April 29, 1976, marked.) 

11 Q. This has been previously, my 

12 understanding, admitted in the purpose of the 

13 Minnesota deposition. 

14 MR. MURPHY: Just to be clear, I don't 

15 think it was -- 

16 MR. JOHN ANGELOS: I know. It was used 

17 for the purpose of the deposition. 

18 Q. Sir, I want to turn your attention to, 

19 this discusses the current status of projects and 

20 talks about Xent cigarettes, although it is dated 

21 1976 and I know you were away in college, I want 
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2. to go down to number 4 and the line says 

3 "Increased impact KGL menthol product will be 

4 evaluated by mid May and reach lead market 

5 warehouses by June 4." 

6 What is KGL? 

7 A. I believe that's King Golden Lites, 

a Q. When you were working on the Kent 

9 Golden Lites projects back in 1972-1975, was 

10 there also a menthol project you were working 

11 on? 

12 MR. WACHTELL: He didn't say that he 

13 was working on it from '72 to '75. 

14 A. I was working on it probably in 1975 

15 only. 

15 Q. Okay. 

17 A. I don't remember if we were talking 

18 about doing a KGL menthol. I don't believe so 

19 but I think, I think we were not working on a KGL 

20 menthol when I was there. 

21 Q. Okay. Did Lorillard eventually produce 

! 
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2 a Kent Golden Lite menthol product? 

3 A. Yes. 

4 Q. Do you know when it was, it made its 

5 way to the consumers, what year? 

6 A. Probably 1977-1978, 

7 Q. Okay. When it says it would reach the 

8 lead market warehouses, what are those, if you 

9 know? 

10 A. Lead markets, if used in the way that 

11 we typically used that in. marketing, are 

12 basically the markets where you are going to put 

13 the brand first, and typically it's your 

14 strongest markets, the markets that would accept 

15 the product most readily. 

16 Q. And say, for example, that market was 

17 New Jersey, would there be a warehouse, a 

18 Lorillard warehouse located there in New Jersey 

19 where this product would be stored? 

20 A. Typically would be a public warehouse, 

21 and over the years we've used anywhere from. 
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2. Lori Hard has used anywhere from 60 of them to 

3 150 I think we had at one point. But the public 

4 warehouses, shipping points from which we would, 

5 Lorillard would ship to jobbers and distributors. 

6 Q. And the statement of increased impact, 

7 KGL menthol project, does that mean anything to 

8 you? 

9 A. No. 

10 Q. Okay. When you were working on the 

11 Kent Golden Lite product, approximately 1975, was 

12 there any discussion about using the adjective or 

13 the language increased impact? 


14 

A. 

I don't really 


I don' t 

recall. 

15 

Q. 

Collectively, your 

knowledge from the 

16 

period of 

■75 to '89 and 

' 95 

, do you 

have an 

17 

understanding what increased 

impact 

means in .the 

18 

context? 





19 


MR. WACHTELL: 

In 

what context? 

20 

Q. 

In the context 

of 

the KGL 

menthol 


21 product? f 
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2 MR. GENDRON: Asked and answered. 

3 A. I think when a product was developed 

4 there were six or eight properties that were 

5 evaluated by a test panel, and they were put on a 

6 scatter chart ranked one to 10 and I believe 

7 impact was one of the evaluations that was used. 

8 And basically it was, the chart looked like it 

9 was four crossed lines, eight points going one to 

10 10 from inside to out and the products would be 

11 evaluated based on the eight different 

12 properties, and you tried to come up with a 

13 product that met a certain profile. 

14 It could be impact, I think one of the 

15 properties was pepperiness, another one was the 

16 way it felt in the mouth. You know, not being a 

17 smoker or a scientist, it was a way that anyone 

18 could visualize what the product tasted like to 

19 the panel. .1 just presumed that impact was one 

20 of the eight properties that was on the scatter 

21 chart. 
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2 Q. And do you have an understanding of 

3 what the, I guess the test smokers were 

4 considering or what particular part of the 

5 . cigarette they were considering when they were 

6 answering the question about impact? 

7 A. I really don't. 

8 Q. Do you think the impact may have had 

9 anything to do with the heat of the cigarette? 

10 MR. GENDRON: Objection. Speculative. 

11 A. I really don't know. 

12 Q. Okay. Do you recall what, you 

13 mentioned impact and pepper -- 

14 A. Pepperiness. 

15 Q. Pepperiness. I believe you said there 

1 6 were eight different -- 

17 A, I believe there were eight different 

18 properties and, quite frankly, I just don't 

19 remember what they were, but it was a way to 

20 visualize the taste properties of the cigarette. 

21 Q. Who conducted those, or what unit of 
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CONFIDENTIAL -- UNDER SEAL 
Lorillard would set up these property tests for 
the smokers? 

A. The research department. 

Q. Research? Okay. And when you were 
there between 1972 to 1975, if you know, who was 
in charge of the research department that would 
have been establishing these types of property 
guidelines? 

A. Dr. Spears was in charge of the, he was 
head of research at that time. 

Q . Okay. 

MR. WACHTELL: Can we take a moment? 
There's a message or -- can we just take a break 
for like two minutes. Go off the record. 

THE VIDEOGRAPHER: Tape is stopped. 

(Discussion off the record.) 

THE VIDEOGRAPHER: Returning to the 
record at 1716 from 1702. 

MR. JOHN ANGELOS: For the record, 
counsel during the break agreed that Plaintiff’s 
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CONFIDENTIAL -- UNDER SEAL 
exhibit, the following exhibits were utilized in 
the Minnesota deposition and will not be 
presented to Mr. Tisch pursuant to correspondence 
between parties other than myself and Mr. 
Wachtell. Plaintiff’s Exhibit 1245 in the 
Minnesota case. Plaintiff's Exhibit 1216 in the 
Minnesota litigation, and Plaintiff's Exhibit 
1186 . 

Q. Sir, can you tell me what is the CTR? 

A. May I give this back to you? 

Q. Sure. 

A. The CTR that I believe you're referring 
to is The Council for Tobacco Research. 

Q. And what is your understanding as to 
the function of this Council for Tobacco 
Research? 

A. I believe it had several different 
purposes. The first was to fund independent 
research through its, as proposed by people not 
directly connected with the tobacco industry, 
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2 through scientific advisory board, and the other 

3 function I know of is I believe it was conducting 

4 a certain amount of research at the suggestion 

5 of, or request of counsel within the tobacco 

6 industry in connection with, I believe, certain 

7 litigation that the industry was facing. 

8 Q. Does the CTR have any members, are 

9 there members of the CTR? 

10 A. I'm not sure how they arc classified, 

11 whether it's, what they're called, but there are 

.12 participants. 

13 Q. Okay. Can you tell me if Lorillard 

14 Tobacco Company is a participant of CTR today? 

15 A. I don't know if they are a participant 

16 today. 

17 Q. okay. Were they a participant when you 

18 were CEO of the company, sir? 

19 A. They were, I believe. 

20 Q. Do you know when Lorillard first became 

21 a participant of CTR? 
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A. I don't know exactly when. 

Q. Do you know when the Council for 
Tobacco Research was created or gained its 
charter, if it has one? 

A. I believe in the '60s or '70s, but I'm 
really riot sure. 

Q. Okay. And during the period from 1989 
to 1995 when you were CEO of Lorillard, did you 
as a participant make monetary contributions to 
the CTR? 

A. I personally or Lorillard? 

Q. Lorillard, 3ir. 

A. I believe they did, 

Q. Okay. And do you know how much money 
was given to CTR in the fiscal year 1989 and 
1990? 

A. I don't recall offhand. 

Q. Did you have an estimate of how much 
Lorillard paid over the five or six years when 
you were CEO, how much they were paid each year? 
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A. I really don l t recall. 

MR. GENDRON: Counsel, I believe that 
information has been provided in answers to 
interrogatories. 

Q. Are you familiar with the Special 
Projects Division in CTR? 

A. I'm familiar — 

MR. WACHTELL: Wait a minute. Object 
to the form of the question as lacking 
foundation, and being inaccurate. 

Q. Is there a Special Projects Division of 
the CTR? 

A. I'm led to believe so. 

Q. Okay, And what is your understanding 
of what that division is or what it does? 

A. My understanding of it is that these 
were projects that the counsels of the tobacco 
industry from various companies felt would be 
necessary for answering certain of the litigation 
that were brought under their purview. 
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2 Q. Did Lori Hard sponsor or have any 

3 member from their company as a member of the 

4 Special Projects Division of CTR? 

5 MR.. WACHTELL: Can we have -- I got two 

6 problems with that question. But in the first 

7 place, can we get a timeframe here? 

8 MR. JOHN ANGELOS: For today, sir? 

9 MR. WACHTELL: No. As to when special 

10 projects were undertaken by CTR if the witness 

11 knows. 

12 Q. Your understanding of when you were CEO 

13 of Lorillard 1989 to 1995. 

14 MR. WACHTELL; I don’t think you said 

15 that. I don't want you to presume that because I 

16 don't think that's right. 

17 A. Can I have the question, please? 

IS MR. WACHTELL: You did not set a 

19 timeframe in your question. You've been asking 

20 him generically what he knows about special 

21 projects at CTR. That's the problem. 
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2 Q. Did Lori Hard sponsor of have any 

3 member from their company as a member of the 

4 Special Projects Division of CTR during the time 

5 period when you were the CEO? 

6 MR. WACHTELL: My second problem with 

7 that question is it presumes that there is some 

8 entity called a Special Projects Division in 

9 which people are members or something or other, 

10 and I think that lacks foundation and is contrary 

11 to fact. 

12 Q. Do you want me to ask you again? Did 

13 Lorillard sponsor of have any member of their 

14 company as a member of the Special Projects 

15 Division of CTR during the period when you were 

16 CEO? 

17 MR. WACHTELL: Objected to. Lacks 

18 foundation. Vague and ambiguous. Misleads. 

19 A. I don't know how the special projects 

20 were set up, whether it was -- I wouldn't, 

21 couldn't characterize it as a division. 
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2 Q. Let me show you a document. Let's mark 

3 this as 11421. I show it to you, sir. 

4 (Whereupon, Tisch Deposition 

5 Exhibit No. 11421, document titled The Council 

6 for Tobacco Research-U.S.A., Inc. Minutes of the 

7 Twentieth Annual Meeting of Members, December 15, 

a 1989, marked.) 

9 MR. GENDRON: Let me just check this 

10 against my list, counsel, 

11 MR. JOHN ANGELOS: It’s on the CTR 

12 list. 

13 MR. WACHTELL: Is there a question? 

14 Q. Sir, this is a document dated September 

15 15, 1989 entitled The Council for Tobacco 

IS Research-U.S.A., Inc. Minutes of Twentieth 

17 Annual Meeting of Members. Were you CEO of 

18 Lorillard on December 15, 1989? 

19 A. I believe I was. 

20 Q. Okay. And is it your understanding 

21 that you were a class A member of this 
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2 organization on that date, sir? 

3 MR. WACHTELL; Who is "you'' in that 

4 question? 

5 Q. Lorillard Tobacco Company. 

6 A. Lorillard was a class A member at that 

7 point in time. 

8 Q. Okay, And as far as which is listed 

9 under the individuals present, do you recognize 

10 -- let me ask you this. Were you present at 

11 that meeting on December 15, 1989? 

12 A. Apparently, yes. 

13 Q. Do you have any recollection of that 

: 14 meeting, sir? 

\ 

15 A. Very little. 

16 Q. Okay. Were you accompanied by any 

17 other employees from Lorillard? 

28 A. According to -- 

19 MR. WACHTELL: The question isn't just 

20 to look at the document. We can all see what the 

21 document says. The question is do you have any 
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2 recollection? If the document helps you have a 

3 recollection, that's fine. But don't just read 

4 the document to us. 

5 A. Yes. T don't have any recollection of 

6 1 have very little recollection of the 

7 meeting, quite frankly. 

8 Q. Okay. Does at least the document, does 

9 it refresh your recollection that Dr. Spears and 

10 Arthur J. Stevens were with you at this meeting? 

11 A. They probably were. 

12 MR. WACHTELL: No. You're not being 

13 asked to speculate or guess. 

14 A. Okay. 

15 MR. WACHTELL: If you recall the 

16 meeting, and recall that they were present, if 

17 this helps you, that’s fine. But don't just 

18 assume anything from the piece of paper. 

19 A. Okay. 

20 Q. Does that refresh your recollection, 

21 yes or no, sir? 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


CONFIDENTIAL -- UNDER SEAL 
A. Not really. 

Q. Okay. The meeting was held here in New 
York on December 15th. Prior to this date, had 
you ever been to their offices, the CTR offices 
on Third Avenue in New York City, sir? 

MR. GENDRON: Prior to which date, 

sir? 

MR. JOHN ANGELOS: The date of this 

meeting. 

MR. GENDRON: December 15, 198 9? Yes? 
MR. JOHN ANGELOS: Yes. 

A. X don’t think so. I may have but I 
don't think so. 

Q. For the record, who is Arthur J. 
Stevens? 

A. Arthur J. Stevens is -- 

MR. WACHTELL: We already covered that. 
A. -- general counsel of Lorillard. 

MR. WACHTELL: No. No. No. You've 
asked several times today who Arthur Stevens waB, 
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2 you've got the answer. Each time the name comes 

3 up you can't ask all over again to identify 

4 somebody. Please, let's move or.. 

5 Q. Did you go to subsequent CTR meetings 

6 after December 15th, 1989 in New York City, sir? 

7 MR. WACHTELL: Annual meetings? 

8 A. Like I said, I don't even, I don't even 

9 recall being at one meeting so I don't -- I 

10 don't think so, but I don't know. 

11 Q. Okay. 

12 MR. WACHTELL: Judging by the minutes, 

13 this one was scintHating enough that no one 

14 would have wanted to show up for another one. 

15 MR. JOHN ANGELOS: I think it was a 

16 drinking meeting. 

17 Q. Let me show you a document and have 

18 this marked as 11422 . 

19 (Whereupon, Tisch Deposition 

20 Exhibit No. 11422, letter from Stevens to 

21 Sirridge, dated October 10, 1989, marked.) 


I 

Al Betz & Associates, Inc. (410) 752-1733 


http://legacy.library.ucsf.eCBriliJ]l(Mid[QtpEBQOi/py(slfv.industrydocuments.ucsf.edu/docs/phgl0001 


9467647? 



264 


1 

2 . 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
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MR. JOHN ANGELOS: Is this an your 

list? 

MR. GENDRON: Give me one second. 

Yes. As with the earlier document with 
respect to which I made objection, I'd like to 
state that this is one of 2337 Lorillard 
documents that were found to be subject to the 
crime fraud exception and were ordered produced 
by the Minnesota court to the Plaintiffs in that 
litigation, and were also ordered produced 
pursuant to congressional subpoena to Chairman 
Bliley. Chairman Bliley thereafter placed these 
documents on the Internet, over Lorillard's 
objection. 

Lorillard has preserved its objections 
with respect to the existence of privilege 
concerning this document. It has obtained 
orders, no waiver orders, from Judge Brown in the 
State of Maryland and Judge Levie in the Reed 
litigation. We acknowledge that Judge Angeletti 
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2 has entered a contrary order. That order i3 

3 subject to appeal. We reserve all claims of 

4 privilege with respect to this document, and I 

5 request, as I did previously, a standing 

6 objection to any questions concerning this 

7 document. 

8 Is that acceptable counsel? 

9 MR. JOHN ANGELOS: Yes. But there 1 s an 

10 objection from Lorillard counsel on this 

11 document, yes. 

12 Q. Sir, do you recall getting a copy of 

13 this document back on October 10th, 1989? 

14 A. No. 

15 Q. Okay. Let me ask you, does Roger L. 

16 Bick, B-I-C-K, who is kind of referenced in the 

17 center of the page, does that name, do you have 

18 any understanding who that individual is? 

19 A. No idea. 

20 Q. Okay. At least from the bottom of the 

21 page where it says Blind Note to AHT, is that. 
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AHT, is that you? 

A. Yes. I believe so. 

Q. Okay. And do you have any recollection 
of conversation, did a conversation take place 
between Arthur J. Stevens and yourself explaining 
the background on this type of support? 

A. My only reference is what I read here 
on this. I believe he did. 

MR. WACHTELL: Wait a minute. If you 
have a recollection and if this helps you have a 
recollection, give it. But do not speculate just 
from the piece of paper that something happened 
if you don't have any recollection. If you have 
a recollection, if this helps you to have it, 
tell counsel that, but -- 

A. This doesn't really help me. 

Q. Let me show you a document I'm going to 
mark as 11423. 

(Whereupon, Tisch Deposition 
Exhibit No. 11423, letter from Stevens to 
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2 Sirridge, dated February 27, 1990, marked.) 

3 MR. JOHN ANGELOS: I will show this to 

4 co-counsel as well. For the purpose of what this 

5 document is, we're going to adopt your continuing 

6 objection, Mr. Gendron, based upon what you have 

7 already articulated. 


a 


MR. 

GENDRON: Thank you. 



9 


MR. 

JOHN ANGELOS: Okay? 

With 

the 

10 

belief that this is also going to be on your list 

n 

that you 

have 

As soon as you say 

yes, we can 

12 

progress 

■ 




13 


MR. 

GENDRON: As soon as 

I can 

find the 

14 

number. 

You 1 

re dealing with someone who 

is 

15 

numerically challenged. 



16 


MR. 

JOHN ANGELOS: 85 51. 

Last 

four 

17 

digits, : 

3551. 




IS 


MR. 

GENDRON: Yes, it is. 



19 


MR. 

JOHN ANGELOS: Okay. 



20 

Q. 

Mr. 

Tisch, this letter is 

dated 

21 

February 

27, 

1990. Correspondence 

between a 
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2 lawyer from Shook Hardy & Bacon and the general 

3 counsel for Lorillard. Do you recall seeing this 

4 letter back on February 27, 1990? 

5 A. No, I don’t. 

6 Q. I had asked you a little earlier about 

7 some of the funding for CTR and without trying to 

8 I want to ask you if perhaps the second 

9 sentence in here might refresh your recollection 

10 of some funding, at least for this special 

11 project here, of $75,000 which is mentioned 

12 here. Do you recall that Lorillard or you 

13 approved a check to be paid for $75,000 for 

14 funding for a certain special project here from 

15 July first 1990 to June 30th, 1991? 

16 MR. WACHTELLi You're misreading the 

17 document. Lorillard shares -- 

18 Q. Proportionate share. 

19 MR. WACHTELL; So it isn't a check for 

20 75 thousand. 

21 MR. JOHN ANGELOS: It l S not. 
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2 Q. Do you recall that there was a check 

3 issued in a proportionate share for this fee 

4 here, sir? 


5 

A. 

I have no recollection of this. 

6 

Q. 

Okay. Would you as the. CEO during the 

7 

time period of '89 to *95 approved of certain 

a 

payments that would be made to CTR? 

9 

A. 

No. 

10 

Q- 

Okay. Is there someone who would 

11 

perhaps 

approve those certain check payments 

12 

without. 

your knowledge? 

13 

A. 

I believe so. 

14 

Q. 

Who would that person be? 

15 

A. 

Arthur J. Stevens, who was the general 

16 

counsel 

of Lorillard. 

17 

Q- 

Okay. 

18 

A. 

I believe. 

19 

Q- 

Okay. Let me show you what we're going 

20 

to mark 

as 11424, and again for defense counsel I 

21 

believe 

this is probably going to be on your list 
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2 as well, and we'll adopt your continuing 

3 objection based upon the reasons you have 

4 outlined before. And if you could check that 

5 number so we can 

6 (Whereupon, Tisch Deposition 

7 Exhibit No. 11424, letter from Stevens to 

8 Sirridge, dated April 18, 1991, marked.) 

9 MR. GENDRON: It is. 


10 

Q. 

This is a document dated April 18, 

11 

1991, from an attorney from Shook Hardy & Bacon 

12 

to general 

counsel for Lorillard again. And it 

13 

mentions a 

. doctor -- 

14 


MR, GENDRON: Objection. It's -- 

15 

A. 

It’s the other way around. 

16 

Q. 

I'll adopt that. Carl Seltzer. Does 

17 

that name. 

do you recognize that name? 

18 

A. 

No. 

19 

Q. 

Okay. Now -- 

20 


MR. WACHTELL: It’s the same name that 

21 

was on the previous exhibit. 
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2 Q. And what's being requested here is 

3 actually an extension for the work being done 

4 with Carl Seltzer for an additional year. Do you 

5 have any recollection if either yourself or Mr. 

6 Stevens may have acknowledged or accepted this 

7 and sent a check forward for $5600? 

8 A. I have no recollection of it. 

9 Q. Was it standard procedure for Mr. 

10 Stevens to cc you on issues dealing with the CTR, 

11 any correspondence with CTR? 

12 A. I don't recall a tremendous amount of 

.13 correspondence on the CTR, so, you know, I don't 

14 think it was standard procedure. 

15 Q. Sir, do you believe that smoking is 

16 addictive? 

17 MR. WACHTELL: One second. I think 

18 this has been previously covered, but in the 

19 interest of moving forward, I'm going to let the 

20 witness answer. 

21 A. I testified in the Waxman hearings that 
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2 I did not, based on my own personal opinion, and 

3 based on the classical definition of addiction, 

4 believe that cigarette smoking is addictive, and 

5 I stand by that feeling today. 

6 Q. Do you believe that smoking cigarettes 

7 can cause lung cancer? 

8 A. I believe that there is a link, a 

9 statistical link between smoking and lung cancer 

10 and a number of other diseases, and I believe 

11 that at this point there has not been established 

12 the direct causal link between smoking and lung 

13 cancer. I believe there is a statistical link 

14 and I believe that there is a strong question 

15 about the causal link. 

16 Q. Since you've left the employ of 

17 Lorillard, when you were CEO have you, has your 

18 opinion changed at all on that issue if smoking, 

19 pardon me, if smoking cigarettes causes lung 

20 cancer? 

21 A. Not really. I've given it a lot of 
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2 thought and I still have not seen the causal 

3 link. I haven’t seen the headline blaring in the 

4 New York Times that says there's a direct link 

5 found, whether it was by any public health people 

6 or any of the researchers, and I just, I have not 

7 seen it. Like I said, I know there's a 

3 statistical link but I just have not seen the 

9 direct link that says that if I smoke, I will get 

10 lung cancer. 

11 Q- And -- 

12 A. And I, listen, I know it 1 s a very 

13 difficult question and 1 know that I'm in a 

14 minority opinion here, but, you know, I really 

15 need to see that direct causal link for me to be 

16 absolutely convinced that cigarette smoking 

17 causes lung cancer. 

18 Q. Do you have any thoughts about what's 

19 the future of the tobacco industry? 

20 MR. WACHTELL: I’m going to object to 

21 that question. 1 don’t think that's in any way 
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2 pertinent to this deposition. I direct the 

3 witness not to answer. 

4 MR. GENDRON: I'll object on relevance 

5 grounds. 

6 Q. Do you have any plans to return to any 

7 employment with Lorillard Tobacco? 

8 A. I have no plans. 

9 Q. And you have a son who is I guess 

10 heading towards his college age; is that correct? 

11 A. He's in college. 

12 Q. In college. Where is he in school? 

13 A. University of Pennsylvania. 

14 Q. As the father of that boy or that young 

15 man now, would you consent or allow him to come 

16 to work, for Lorillard Tobacco Company in any 

17 capacity in the future? 

18 A. Yes. 

19 Q. You would want -- do you foresee 

20 sometime in the future that perhaps he could also 

21 follow in his father's footsteps and be the CEO 
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2 of Lorillard Tobacco company? 

3 A. If that's what he wants to do, you 

4 know, I would support him in.whatever choice he 

5 makes, but I would have no objection to him 

6 working for Lorillard if that's what he wanted to 

7 do. 

s Q. And you yourself, you were a smoker, a 

9 small time smoker, shall we say, when you were 

10 younger; is that fair to say? 

11 A. No. I may have smoked one or two packs 

12 of cigarettes in my life, and I don't think that 

13 would put me in the category of even a small time 

14 smoker. 

15 Q. And since your 18th birthday, have you 

IS smoked any cigarettes? 

17 A. I think aside from the one cigarette 

18 that I smoked when I was 14 years old because my 

19 mother and father said, when I said can I smoke 

20 this, they said sure, go ahead and try it, I 

21 tried it and I didn't like it. I think that was 
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2 the only cigarette I smoked before I was 18 years 

3 old. So the answer is I smoked one or two packs 

4 of cigarettes, less one cigarette, since I was 18 

5 years old. 

6 Q. When you were employed at Lorillard in 

7 the marketing department during '72 to '75, were 

8 there many other employees smoking there? 


9 

A. 

Were there many other 

employees 

10 

smoking? 



11 

Q. 

Yes. 


12 

A. 

Yes. 


13 

Q. 

Was there a policy at 

Lorillard during 

14 

that time 

to get free cigarettes to the 

15 

employees 

? 


16 

A. 

I don’t remember. I i 

know in the 

17 

manufacturing facility, by law. 

1 think it dates 

18 

back to the breakup of American 

Tobacco, each 

19 

employee 

has to be given a free 

pack of 

20 

cigarettes every day. I think 

that’s the federal 

21 

law. 
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2 Q. When did American Tobacco break up? 

3 A. I think that was 1919, It was 

4 certainly long before any of us in this room were 

5 born. 

6 Q. Have you yourself personally during the 

7 period of '89 to '95 ever toured the entire 

8 manufacturing process that takes place at the 

9 Lorillard plant in Greensboro? 

10 A. Entire, you know, that presumes every 

11 nook and cranny. I have been through the 

12 manufacturing facility at Lorillard a number of 

13 times, but -- most of it, but I wouldn't say I 

14 went through the entire process. 

15 Q. Have you seen a process where the 

16 reconstituted leaf or the RL slurry is created at 

17 Lorillard? 

18 A. I believe that that was done in 

19 Danville prior to -- and that was closed down 

20 prior to 1989, if I remember correctly. And 

21 Kimberley Clark took over that contract and made 
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2 the reconstituted leaf for us, I believe. 

3 Q. So since 1989 is the RL leaf made on 

4 the premises in Greensboro or is it done by an 

5 outside company? 

6 A. I don't believe it was ever made in 

7 Greensboro. I believe that when Lorillard made 

8 reconstituted leaf, it made it in Danville, 

9 Virginia. But I also, I don 1 1 recall it ever 

10 being made when I was CEO. 

11 Q. Did you have an opportunity to see how 

12 the process took place when it was located in 

13 Danville, Virginia? 

14 A. From 1971 to 1975, in that, when I was 

15 with Lorillard at that point, I had, I believe I 

16 had seen the process. 

17 Q. Okay. 

18 A. Now, you know, when I look at it, I'm 

19 looking at, you know, it could be, they could be 

20 making sandpaper for all I know. You know, 

21 you're not talking to anyone that really 


A1 Betz & Associates, Inc. (410) 7S2-1733 


http://legacy.library.ucsf.e(Si[/tidiekt((a^aO(Q«(fscli*/.industrydocuments.ucsf.edu/docs/phgl0001 


94676492 



279 


1 CONFIDENTIAL -- UNDER SEAL 

2 understood the process. 

3 Q. Do you think Dr. Spears would really 

4 understand that process? 

5 A. I think he'd have a better 

6 understanding of it than I do. 

7 Q. Do you know if Lorillard has ever added 

8 any chocolate powder, like a Nestle's Quik, to 

9 any of their cigarettes? 

10 MR. GENDRON: Objection. 

11 MR. WACHTELL: Would it have to be 

12 Nestle's or could it be Hershey's? 

13 A. I know that Lorillard adds a number of 

14 ingredients to each of its brands that has a 

15 formula for each of its brands. I know that some 1 

16 of the ingredients are relatively exotic but I 

17 don't know what ingredients. It is not 

18 inconceivable, I think that we probably added 

19 either chocolate or cocoa or some sort of flavor 

20 like that to some of our brands, but I couldn't 

21 tell you in what amounts or which brands. ' 

I 
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2 Q. Do you know why they were added to 

3 those cigarettes? 

4 A. I think to improve the flavor. To 

5 improve the taste properties. But I -- I don’t 

6 know exactly why. 

7 Q. Does Lorillard add any additional 

8 nicotine to their cigarettes? 

9 MR. GENDRON: Asked and answered. 

10 A. I think I testified to that. I think X 

11 answered that today. 

12 Q. Do you think nicotine in and of itself 

13 is an addictive substance? 

14 A. Again, it depends on how you define the 

15 term addicted. 

IS Q. I'm just asking you with your 

17 understanding, you’re an intelligent, bright man 

18 who has quite an education, do you believe that 

19 nicotine is an addictive substance? 

20 MR. GENDRON: Objection. Asked and 

21 answered. 
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2 A. I don’t know how you are defining the 

3 term addiction. I can't give you an intelligent 

4 answer if I don't know what you’re asking me. 

5 MR. GENDRON: Just define addiction for 

6 him. 

7 A. In what context? 

8 Q. Are you aware that nicotine is used in 

9 some circumstances to euthanize animals? 

10 MR. GENDRON: Objection. Relevance. 

11 A. I’in not aware of that and I don't 

12 understand the context of the question. 

13 Q. Okay. Were you aware that Lorillard in 

14 the '70s did some experiments, smoking 

15 experiments on the cilia, the tnucocilia, which is 

16 kind of the finger-like projections that kind of, 

17 inside the human body, they did some experiments 

18 on the cilia of dogs, are you aware that any 

19 experiments took place by Lorillard during 

20 the '70s? 

21 A. 1 may have been made aware of them in 


i 
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2 one of my depositions. 

3 Q. Okay. And were you aware that that lab 

4 was actually done off site, it was located in 

5 Maryland? 

6 A. I didn't know where it was. 

7 Q. Did you have any knowledge or 

8 understanding of what kind of dogs were used for 

9 these smoking studies? 

10 A, No. I hope not dachs for your sake. 

11 MR. GENDRON: I hope not either. 

12 Q. If I told you that they used beagles, 

13 the beagle dog, would that refresh your 

14 recollection at all? 

15 MR. GENDRON: Do you mean like Snoopy? 

16 What's the point of this, counsel? 

17 A. I don't -- I don’t know. Beagles does 

18 not refresh my recollection. 

19 Q. I have no more questions. 

20 MR. WACHTELL: Thank you very much. 

21 THE VIDEOGRAPHER; Concluded at 1748. 
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2 End tape number 3. 

3 (Examination concluded -- 5:48 p.m.) 

4 - 


5 

6 

7 
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11 
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2 STATE OF MARYLAND 

3 SS: 

4 I, Alfred A. Betz, a Notary Public of the 

5 State of Maryland, do hereby certify that the 

6 within named, ANDREW H. TISCH, personally 

7 appeared before me at the time and place herein 

B set out, and after having been duly sworn by me, 

9 was interrogated by counsel. 

10 I further certify that the examination was 

11 recorded stenographically by me and this 

12 transcript is a true record of the proceedings. 

13 I further certify that I am not of counsel 

14 to any of the parties, nor an employee of counsel, 

15 nor related to any of the parties, nor in any way 

16 interested in the outcome of this action. 

17 As witness my hand and notarial seal this 

18 9th day of August, 1998. 

19 

20 My commission expires: _ . 

21 November 1, 1 999 Notary Public 


Al Betz & Associates, Inc. (410) 752-1733 
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1 CONFIDENTIAL -- UNDER SEAL 

2 CAPTION 

3 The Deposition of ANDREW H. TISCH, taken 

4 in the matter, on the date, and at the time and 

5 place set out on the title page hereof. 

6 It was requested that the deposition be 

7 taken by the reporter and that same be reduced to 

.8 typewritten form. 

9 It was agreed by and between counsel and 

10 the parties that the Deponent will read and sign 

11 the transcript of said deposition. 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
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1 CONFIDENTIAL -- UNDER SEAL 

2 CERTIFICATE 

3 STATE OF _} 

4 COUNTY/CITY OF _: 

5 Before me, this day, personally 

6 appeared _, who, being duly 

7 sworn, states that the foregoing transcript of 

8 his/her Deposition, taken in the matter, on the 

9 date, and at the time and place set out on the 

10 title page hereof, constitutes a true and 

11 accurate transcript of said deposition. 

12 

13 _ 

14 Notary Public 

15 

16 SUBSCRIBED and SWORN to before me this 

17 _ day of ___,, 1998 

18 in the jurisdiction aforesaid. 

19 

20 _ __ 

21 My Commission Expires Notary Public 


Al Bets &. Associates, Inc. (410) 752-1733 
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1 CONFIDENTIAL -- UNDER GEAL 

2 DEPOSITION ERRATA SHEET 

3 RE: AI Betz & Associates, Inc. 

4 FILE NO.: 20626MDC 

5 CASE CAPTION: Richardson vs. Philip Morris 

6 DEPONENT: Andrew H. Tisch 

7 DEPOSITION DATE: July 23, 1998 

8 I have read the entire transcript of my 

9 Deposition taken in the captioned matter or the 

10 same has been read to me. I request that the 

11 changes noted on the following errata sheet be 

12 entered upon the record for the reasons 

13 indicated. I have signed my name to the Errata 

14 Sheet and the appropriate Certificate and 

15 authorize you to attach both to the original 

16 transcript. 

17 PAGE/LINE CHANGE REASON 

18 ________________ 

19 __ 

20 SIGNATURE ;_ DATE : _ 

21 Andrew H. Tisch 


I 

Al Betz &. Associates, Inc. (410) 752-1733 
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PAGE/LINE 


CHANGE 


REASON 


SIGNATURE :_DATE : 

Andrew H. Tisch 


A1 Betz U Associates, Inc. (410) 752-1733 
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1 CONFIDENTIAL -- UNDER SEAL 

2 INDEX 

3 Deposition of Andrew H. Tisch 

4 July 23, 1998 

5 

6 

7 EXAMINATION BY: Page 

8 Mr. John Angelos 7 

9 

10 


11 EXHIBIT: Description Page 

12 

13 No. 11400, frank statement. 47 

14 No. 11401, memo from Yellen to Cramer, 

15 dated September 15, 1964. 98 

16 No. 11402, memo from Tisch to Mau, dated 

17 August 31, 1973. Ill 

.18 No. 11403, memo from Tisch to Cotrone, 

19 dated July 31, 1974 . 126' 

20 No. 11404, document Bates numbered 

21 85023548-85023549... 137 
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2 No. 11405, document titled Black Media, 

3 Fiscal Year 1973/1974. 142 

4 No. 11406, letter from Ricci to Davis, 

5 dated December 8, 1978. 143 

6 No. 11407, document bearing Bates numbers 

7 84107640 - 84107645. 146 

8 No. 11408, document dated December 19, 1969 

9 from Stevens to Ave. 150 

10 No. 11409, document bearing Bates numbers 

11 03633935-03633 936. 155 

12 No. 11410, document bearing Bates numbers 

13 03155233-03155235. 159 

14 No. 11411, memo from Moroz to Ave, dated 

15 November 25, 1981. 172 

16 No. 11412, memo from Achey to Judge, dated 

17 August 30, 1978. 175 


18 No. 11413, document titled Low Income Black 

19 Tracking Study, Presented: August 29, 

20 1986. 186 

21 No. 11414, memo from Stevens to Tisch, 
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2 dated September 12, 1989. 192 

3 No. 11415, memo from Tisch to Distribution 

4 List, dated January 15, 1991. 197 

5 No. 11416, document titled State of 

6 Minnesota, et al. V. Philip Morris, et al., 

7 Certificate. 206 

8 No. 11417, document titled Hearing of the 

9 House Energy & Commerce Committee, 

10 Subcommittee on Health and the Environment, 

11 dated April 14, 1994. 208 

12 No. 11418, memo from Minnemeyer to Schultz, 

13 dated May 4, 1976. 218 

14 No. 11419, memo from Minnemeyer to Spears, 

15 dated April 13, 1977. 226 

16 No. 11420, memo from Smith to Ave and 

17 Spears, dated April 29, 1976. 246 

18 No. 11421, document titled The Council for 

19 Tobacco Research-U.S.A., Inc. Minutes of 

20 the Twentieth Annual Meeting of Members, 

21 December 15, 1989. 259 ■ 
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No. 11422, letter from Stevens to Sirridge, 

dated October 10, 1989.. 263 

No. 11423, letter from Stevens to Sirridge, 

dated February 27, 1990. 266 

No. 11424, letter from Stevens to Sirridge, 
dated April 18, 1991. 270; 
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STATE OF MARYLAND, ET AL. V. PHILIP MORRIS, ET AL. 


CERTIFICATE 

Note: All changes, unless specifically indicated, are corrections of stenographic 
errors or spelling corrections and other grammatical corrections or discrepancies between the 
videotaped transcript and (he written transcript. 

I, ANDREW H. TISCH, the deponent, hereby certify that I have read the 
foregoing transcript consisting of pages I through 282 and that said transcript is a true and 
correct, full and complete transcription of my deposition taken on July 23, 1998 except: 


Page 58, line 3 
Page 72, line 9 
Page 107, line 89 
Page 107, line 14 
Page 120, Line 18 
Page 121, line 12 
Page 158, line 17 
Page 160, line 15 
passim 


Answer begins with "I'm not a doctor.. 
Last word of line is unreadable 
Capitalize Micronite Filter 
Capitalize Micronite Filter 
Replace "Jett" with "Jet" 

Replace "So" with "Also" 

Insert period after "did" 

Replace "on" with "of 

"Kent Lites" should be "Kent Lights" 


ANDREW H. TISCH 
/Deponent 


Sworn and subscribed to before me this day of 1998 



Notary Public 


My Commission Expires: 


C'V.oLrwtrtrtS'a 
KSTAKY VsCi v.: ffcwf VteSc 

fX- YI i 
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State of Maryland. 

Plaintiff 


) In the 


Philip Morris Incorporated, 
et al-, 

Defendants 


) Circuit Court 
) For 

) Baltimore City 

) 

) 

) 

) C. A. Number 
) 96145050/CE212596 


ANDREW H. TISCH, DEPONENT 


JULY 23, 1998 


EXHIBIT COPIES 
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